


} an 
otes 


uite 
00k 
hed 





THE 


MONTHLY LAW REPORTER, 


JANUARY, 1864. 


NOTES PAYABLE IN SPECIE, 


How persons may protect themselves against loss by the 
rapid depreciation of a currency, is a question of great interest. 
We say the rapid depreciation, because there has always been 
a slow depreciation in the value of the currency of the civilized 
world, owing to the yield of the precious metals, and a depreci- 
ation from the practice of debasing the coinage by the govern- 
ment, which has been almost universal. 

It is a law of finance, that a currency which is not redeem- 
able at once in precious metals must be depreciated in value. 
This has for some time past been the condition of things in 
this country. Persons having capital to invest, desirous of 
protecting themselves against loss by possible future deprecia- 
tion, have lent money upon long mortgages, hoping for a return 
to a specie basis, and in some cases have taken notes payable in 
specie. 

A case (Wood vy. Bullen) has recently been discussed before 
the Supreme Court in Hampshire County, in which a note, the 
subject of the suit, was specified to be so payable. The plaintiff 
requested the court to issue an execution pay able in specie only, 
or an execution for a sum which, if paid in currency, would be 
sufficient to protect the payee against the depreciation in the 
value of paper. ‘This was refused by the court, and the execu- 
tion ordered to be issued in the same form as if there had been 
no such stipulation in the note. Without commenting upon a 
decision, which has yet been made public through the news- 
papers only, we will discuss briefly some of the difticulties 
attending common law remedies upon contracts expressed in 
the manner above mentioned. 

It should be observed that the decision in Wood vy. Bullen 
does not assume to decide or discuss the validity of the legal 
tender clause in the national currency acts. In this case no 
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tender of paper currency had been made and refused. If the 
constitutionality of the legal tender clause had been determined, 
it would not be still open to the parties. It is plain, however, 
that this question may still be raised between the same parties, 
by a refusal on the part of the plaintiff to accept national 
paper currency in discharge of the execution. The anomaly 
which strikes laymen and others in such a decision is, that 
the obvious intention of the parties is not carried out. This 
is in part owing to the fact that the parties have used lan- 
guage in which, if there is any ambiguity, it is a patent one 
which they are not allowed to explain, and in part because there 
is a want of perfection in common law remedies. It is almost 
never that exact and perfect justice can be done by a judicial 
decision. By the ordinary depreciation of the value of the 
precious metals, the creditor never gets back exactly what is duc 
him. But it cannot be doubted that the metals selected for 
coins by mercantile communities are the most convenient and 
least variable standards of value. When a standard has once 
been selected, the law, disregarding such slight matters as the 
slow variations in our established “standard, refuses to take its 
differences at different times into account. When a legisla- 
ture, which is above the law, exercises its power, either by 
debasing the coinage or by issuing paper currency, and it is 
once admitted that it has a constitutional right so to do, the 
effect is the same, but to a greater degree. When a man has 
promised to pay so much money (money being the standard), 
only so much money in the legal currency of the time of pay- 
ment can be recovered in an action at law. 

But to take up the more immediate discussion of the subject 
which is placed at the head of this article. A note ‘ payable 
in specie” may be considered in two ways; either as a note for 
the payment of money, or one kind of money, or as a contract 
for the payment of value in a specific article. If it be consid- 
ered as payable in money only, it is negotiable, and has all the 
privileges of negotiable paper, and the form of the contract 
certainly implies ‘that this is the intention of the parties; for 
if payable in specie does not mean payable in money, such a 
note or contract is not negotiable under the statute of Anne. 
Under that statute all courts have held that a note must be 
payable in money, and nothing else, to secure the privileges 
of negotiable paper.’ In England this rule has been carried 
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out in holding that a bill of exchange made payable in notes 
of the Bank of England is not negotiable, although such notes 
are redeemable in coin at any moment, and are by law a legal 
tender, except in payments made by the bank.' And in Massa- 
chusetts, in a like manner, promissory notes ‘* payable in foreign 
bills,” and in Pennsylvania and Indiana, ‘ payable in current 
bank notes,” are held not negotiable.’ 

In New York, however, it is true that a note ‘payable in 
York State bills or specie” has been held negotiable, because 
such bank notes were current as cash, and by law redeemable 
in specie,‘ and t'e courts of Ohio have followed the same rule. 
But the ground. of these decisions have been severely criti- 
cised by Judge Duncan, and Chancellor Kent’ thinks the 
weight of argument against them; and as much is implied in 
Thompson v. Swan,§ ~ subsequently decided by the Supreme 
Court of New York. 

But however the different State courts may determine this 
question, all agree that an instrument must be payable in money 
or its equivalent in order to secure the privilege of negotiability. 
If gold and silver are by law, as in this country, equally a legal 
tender, would it not seem absurd that an agreement to pay : 
thousand dollars in silver should not be discharged by a pay- 
ment of a like amount in gold, its legal equivalent ; : or that an 
agreement to pay a thousand gold eagles, made twenty years 
since, should not be discharged by a payment of five hundred 
double eagles of the later coinage, which was unknown twenty 


years ago; or, in short, that an agreement to pay one kind of 


money should not be discharged by a payment in any other 
kind of money? There can be 1 no danger, certainly, i in holding 
then that a note payable in specie is payable i in money, of which 
specie is one kind. The intention of the parties seems to us, 
that such a contract is payable in money in order that it may 
be negotiable. 





1 Ex parte Iveson, 2 Rose, 225; 2 Buck. 1. 

2 Jones v. Fales, 4 Mass. 245; Young v. Adams, 6 id. 182; Springfield 
Bank v. Merrick, 14 id. 322; Gray v. Donahue, 4 Watts, 400; Covell wv, 
Pumphrey, 9 Ind, 135. See Fry v. Roussiau, 3 McLean, 100. 

3 Keith v. Jones, 9 Johns. 420, 

4 Judah v. Harris, 19 John. 144. 

5 Swetland v. Creigh, 15 Ohio, 18. 

6 McCormick v. Trotter, 10 Serg. & R. 94. 

73 Com, 76. 

8 Thompson v. Swan, 23 Wend. 71, 74. 
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It remains for us to consider a promissory note payable in 
specie as a contract for so much value payable in a specific 
article. Contracts of this kind, negotiable in form, but pay- 
able in specific articles, have been occasionally considered by the 
courts. The question is (leaving out of view their non-nego- 
tiable character), what shall be the measure of damages upon 
such contracts. It has been held by the better authorities, that 


the sum of money specified in the note, and not the valve of 


the specific article at the time stipulated for payment, is the 
proper measure of damages. For example : in Penney v. Gleason}! 
a note promising to pay $79.50 in salt at 14 shillings per b bl. 
was the subject of the sit, and the judgment was for $79.50. 
The same is the law in Vermont, Connecticut, Ohio, and we 
presume in most of the Northern and Eastern States.* In 
some States it has however been held that the value of the 
specific article is the proper measure of damages.* ‘This is upon 
the ground that the payee is entitled to the goods at the stipu- 
lated time, and therefore is entitled to recover their enhanced 
value, if their value shall be enhanced before payment. Accord- 
ing to the latter view, that which is made in the form of a 


negotiable note is really a contract for the future delivery of 


merchandise amounting to a speculative purchase, It is plain 
that if, when the value of the specific articles is enhanced beyond 
the sum of money stated in such a note, the creditor is entitled 
to recover such advanced value, he should suffer the loss in case 
the value of the specific article is depreciated. It such notes 
are made as_ speculative contracts or purchases, why should 
any certain sum of money be mentioned by the parties? It 
seems much more reasonable to consider such agreements as 
agreements to pay a sum of money, the promissor having an 
option of paying in specific articles if he wishes it; but if he 
does not pay in specie, the sum of money as _ liquidated 
damages.* 

It may be asked in what way the difficulty of a rapidly de- 
preciating currency may be avoided. It seems that in negotiable 
instruments there is no way of meeting the difficulty by any 
agreement of parties ; because, although a party may contract 





15 Wend, 393, 

2 Brooks v. Hubbard, 3 Conn. 68; Perry v. Smith, 22 Vt. 301; Cleveland 
R. R. Co. v. Kelly, 5 Ohio St. 180; Mason v. Tower, 6 Ind. 328, 

3 Edgar v. Bois, 11 Serg. & R. 445. McDonald v. Hodge, 5 Hayw. 
Tenn. 50. 

4 See remarks of Chancellor Walworth, 5 Wend. 397. 
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for the future delivery of a certain number of ounces of gold 
or silver, such an instrument will not be negotiable under the 
statute of Anne; and whenever a contract is made for the 
future payment of any kind of money, such a contract is dis- 
charged by a payment of that which at the time of payment 
is legal tender; nor is ita means of avoidance to specify the 
promise to be payable in the coin of or in a foreign country, 
for besides the difficulties about making demand, stamps, ete., 
the values of foreign coins have been determined by Congress, 
and the judgment recovered upon such a contract, if suit should 
be brought i in this country, would be payable in our own paper 
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currency. This, under such decisions as Adams vy. ( ‘ordis, and 
Lodge vy. Spooner, would give the creditor but a poor recom- 
pense.! 





The only method of compensating the creditor is to provide 
by statute, that if notes are expressed to be payable in specie, 
such a percentage of the amount by way of damages shall be 
given as shall equal the market value of gold or of exchange on 
England, less 9 per centum thereof at the date of payment, or 
of the execution. Such an agreement between the parties 
appended, to a promissory note, however, would destroy its 
negotiability. 
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The first edition of Mr. Gale’s work on the Law of Easements, aa 
was published in England in the year 1859; and a reprint of the 
work, with some brief notes referring to a few American cases, 
was issued in New York in the year 1840. Besides this edition 
of 1840, there were accessible to most of the American Bar 





















1 Adams v. Cordis, 8 Pick. 260; Lodge v. Spooner, 8 Gyay, 166. 
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Kent’s Commentaries, Woolrych on Ways, and Angell on Water- 
courses ; and these books, with the few cases to be found in the 
older digests, constituted about all the law upon the important 
subject of Easements, that has been readily available for the 
last twenty years. 

A second edition of Gale’s work followed in England in 
1848, of which, however, we do net remember ever having 
seen a copy ; and still later, Tudor’s collection of leading cases 
embraced a very valuable chapter on this subject. In the 
United States, Professor Washburn’s Treatise on the American 
Law of Real Property, gave fuller treatment to the subject than 
it had previously received at the hands of any American author ; 
and finally, within one year, we have the present third and en- 
larged edition of Gale, and the first edition of Washburn on 
Easements. 

It is comparatively an easy task, after a fact is accomplished, 
to find many reasons why it must have been so from the begin- 
ning. Not the least among many advantages which Professor 
Washburn has enjoyed in the preparation of his work is that 
arising from the possibility of adapting the whole plan of his 
work to the existing state and requirements of the law ; a possi- 
bility which does not exist after the first edition of a work is 
published. And this is no slight advantage where so much of 
the law is m: dern, if not in its principles, at least in the partic- 
ular application of the principles. 

Thus the rule regulating the rights of the respective owners 
of mills upon the same stream was settled in England as late 
as 1805, and in this country much later. The doctrine of 
the dedication of Easements to the public was not fully ad- 
mitted in Massachusetts until the decision in the case of 
Hobbs vy. Lowell,! in the year 1837, and was adopted in Ver- 
mont in the case of Pomeroy vy. Mills? as late as 1830, and 
by the Supreme Court of the United States, in the case of 
Cincinnati v. White,’ in the year 1832. So, too, the distinction, 
between underground and surface waters, as the subjects of 
property and duties is said to have been first recognized in Eng- 
land in the case of Acton v. Blundell,* which was decided in 
1843; and though this is probably a mistake (See Pickman v. 
Tripp, Skinn. 389), yet it is certain that the case of Chasemore 
vy. Richards,’ in 1859, was the first in which the House of 





119 Pick. 405. 23 Vt. 279. 36 Pet. 431, 
412 Mees. & W. 324. 5 7 How. L. Cas. 349. 
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Lords recognized the distinction. In this country the distinction 
was first taken somewhat earlier in the case of (ireenleaf v. 
Francis,’ which was decided in Massachusetts in the year 1836. 
= Smith vy. Adams,? a case in Chancery in New York in the 

ar 1837, where the question would seem to have been in- 
a ed, the difference is hardly recognized ; and it was not until 
1855 that it was fully established in the case of Ellis vy. Dun- 
can. In the case of Dexter v. The Providence Aqueduct Com- 
pany," decided in 1840, the distinction was disregarded. The 
doctrine was ably cciniaal. and distinctly and satisfae ‘torily 
explained in Roath vy. Driscoll, in Connecticut, in 1850, and 
was affirmed in Vermont in the case of Chatfield vy. Wilson.® 
The important and leading Pennsylvania case of MWheatley v. 
Baugh,’ was also decided in 1855. 

Still another advantage arises to the American text writer, 
from the freedom with which the decisions of the various State 
Courts are used, and the weight allowed them in the courts of other 
States, if not as precedents, at least as suggestions. And we 
cannot but think that on the whole, the decision of an inferior 
common law tribunal is quite as likely to contain good law as 
the most elaborate essay of a civil law doctor; at least if the 
law of the court should be totally bad, it will be pretty sure to 
furnish the means of its own correction. The importance of 
this advantage is strikingly suggested, by the following extract 
from the prefaces to the different editions of Gale :— 

‘© In Acton vy. Blundell, the Court of Exchequer Chamber 
cited American authority as at least proper to be weighed and 
examined in deciding a case upon principle. In the present 
edition two cases have been inserted, decided in courts of the 
United States, upon a question very bare of authority—the legal 
relation of owners of several stages of a building. They have 
been taken from an edition of this work published at New 
York.” 

In the preface to the first edition the author remarked, in a 
similar apologetic strain, after having previously observed 
that ‘‘ water-courses are the only class of Easements with re- 

gard to which the law has been settled with any degree of pre- 
gelon: ;” that ** in the majority of cases, both : ancient and modern, 
probably from a consideration of this being the origin of the 
law, recourse has been had for assistance to the civil law. It has 





118 Pick. 117. 76 Paige, 435. 321 Barb. 230. 4 1 Story, 387. 
5 20 Conn. 533. 6 31 Vt. 358, 725 Penn. St. 528, 
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therefcre been considered that the utility of the work would }¢ 
increased by the introduction of many of the provisions of that 
refined and elaborate system with respect to praedial servitude: 
and the doctrine of prescription, as well as some of the obser- 
vations of Pardessus, an eminent French writer on servitudes, 
‘¢ With the same view the authority of decisions in the Amer- 
ican courts has been called in aid upon the subject of water- 
courses, questions which the value of water as a moving power, 
and the frequent absence of ancient appropriation, have often 
given rise to in the United States. In those judgments the 
law is considered with much care and research, and the rights of 
the parties settled with precision.” Waiving the implied com- 
ment on the intelligence of his readers contained in the paren- 
thetical explanation and indorsement of the character of 
Pardessus, we certainly agree with him that the citation of the 
cases of Tyler vy. W ‘lkinson,} Weston vy. Alden,? added much to 


the utility of the work; and a more extended citation of 


American cases of similar character would have added still 
more. With regard to the civil law, we do not believe that 
it is so very great an addition. In the first place it is quite 
uncertain when you have got the law; (for the doctors dis- 
agree with proverbial frequency on almost every conceivable 
point) and after it is got it is frequently more than doubtful 
whether it is worth anything as a guide for the decisions of a 
court administering the English common law. Indeed, in regard 
to the doctrine of destination du pere de famille, which is alluded 
to by Mr. Gale as ** the most remarkable instance of an adop- 
tion by the English from the French law,” the Lord Chancel- 
lor of England remarks as follows in a recent decision : 


** Many rules of law are derived trom fictions ; and the rules of 


the French code, which Mr. Gale has copied, are derived from 
the fiction of the owner of the entire heritage, which is after- 
ward severed, standing in the relation of pere de famille, and 
impressing upon the different portions of his estate mutual 
services and obligations which accompany such portions 
when divided among them, or even, as it is said in French law, 
when it is aliened to strangers. Dut this comparison of the 
disposition of the owner of the tenements to the destination du 


pere de famille is a mere fanciful analogy, from which rules of 


law ought not to be derived.” 
It may often be beneficial to know something of the civil law ; 


1 4 Mass. 397. 27 Mass. 136, 
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in the hands of one whose knowledge of the resources of the 
common law is sufficiently full and accurate, it may be made to 
furnish illustration, to disclose similarities, and thus in a measure 
furtify a position already selected ; but we trust the day is far 
distant when we shall rest the decisions of our courts upon the 
broken reeds of fanciful analogies derived from that source. As 
the third edition contains no more apologies for the insertion of 
American cases, we presume that no more have been inserted ; 
and that the four cases referred to constitute the bulk of Amer- 
ican law available for the enlightenment of the profession in 
England on the subject of Easements. 

Now of course, in an English text-book, it is hardly to be 
expected that we should find much American law; but in this 
particular branch of law we will venture to say that, as a whole, 
the American system is more uniform, and better established, 
than the English. In spite of the variety of tribunals by which 
the decisions have been rendered, there has grown up in the 
United States a body of law on this subject far more uniform 
and consistent among its parts, and with the leading principles 
of the common law, than that of England. Even for English 
use, we believe Mr. Gale’s book would be vastly improved by 
the addition of t:e substance of our best American cases, while 
for use in this country such an addition is absolutely neces- 
sary. 

Mr. Gale’s work was, at the time of its first publication, a very 
valuable addition to legal literature. It indicates research, and 
an extensive’ and careful consideration of the subjects treated of. 
His conclusions, when they are not based too much on the opin- 
ions and rules of the civil law doctors, are entitled to very great 
weight, and have in many cases received the approbation of the 
courts. » But no consideration of a text-writer can equal the 
attention which a point receives when brought up for adjudica- 
tion before a competent court, inthe light thrown upon it by 
able counsel. So that, apart from all considerations of public 
policy, it must be admitted that the decisions of the courts should 
be examined for the discovery of the true rules of law, rather 
than the commentaries of authors, however able. Fortunate 
is the author who has merely to examine and collate decisions, 
who can point to his authorities and affirm, positively, ta lex 
scripta. And again, the decisions of the American courts con- 
trast favorably with those of the English tribunals. In the absence 
of direct authority, and frequently of close analogies, our courts, 
from their very habit, seize with steadier hold the general prin- 
ciples of common law to be applied, and adjust and establish 
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the new rights upon a firmer and more symmetrical basis, 
Such cases as Tyler vy. Wilkinson, Roath vy. Driscoll, Com- 
monwealth v. Temple, Commonwealth vy. Alger, Wheatley y, 
Baugh, and many others, may well be cited as instances of such 
determinations. 

Of both of these advantages Professor Washburn has availed 
himself, to improve upon the work of his predecessor. 

Mr. Gale adopts the theory that the English law of Ease- 
ments is derived substantially from the civil law. Too much 
weight is generally given to similarities existing between the 
systems of different countries in determining the question of 
derivation. There are some principles of justice which are so 
universally assented to, that they cannot well be claimed as the 
special discov ery of any people; nor can their first embodiment 
in laws be allowed to establish a monopoly of intelligence. ‘The 
general recognition of these principles explains many of the 
similarities found in different systems of jurisprudence, while, in 
the application of these principles to cases where a conflict 
arises, those diversities of constitution which distinguish nations 
in minor, though essential points, come in play, and give rise to 
diversities. It is in connection with the law of Easements that 
we think there are peculiar dangers from too frequent an appli- 
eation to the civil law for guidance. <A great similarity un- 
doubtedly exists in many respects, but there are essential differ- 
ences between the civil and common law, which cannot be 
too carefully regarded. For. example, much confusion has 
been introduced by attempting to look upon these rights 
from the civil law point, as servitudes or duties due from 
one estate to another, instead of the common law point, as rights 
existing over the property of another. This is especially the 
case with regard to the acquisition of rights in surface and sub- 
terraneous waters. 

The subject of Easements is one of great and growing im- 
portance, both in England and this country. The wonderful 
development of mechanical ingenuity during the last thirty or 
forty years, may be said to have created, as a necessary result, a 
new branch of law. True, there were prior to that time some 
few decisions, but the great body of law on the subject is of 
very modern origin. Steam, directly and indirectly, has multi- 
plied an hundredfold the occasions for and importance of 
Easements ; and there is every reason to believe that for many 
years to come the necessity of an acquaintance with this branch of 
law will be likely to increase. We congratulate the profession 
that the paths already trodden have been so skilfully and judi- 
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ciously marked out as they have been in the American text- 
book. 

Among the many books now published, it is gratifying to 
discover some which show undoubted evidence of thorough and 
deliberate preparation. Too many of the treatises which the 
profession are seduced into buying, are the result of facility in 
composition, and an indiscriminate scissoring of the digests. 
These books are not of this kind. They both certify to patient 
toil, and a familiarity with the subject treated of. That the 
American book is far superior to the English one as a general 
treatise, and also as ahelp to the practitioner, will be the unhesi- 
tating verdict of the profession in this country, upon trial. 

A fair instance of superiority, arising partly from the light 
thrown upon the question discussed by our own decisions, and 
partly from the abandonment of the civil law doctrine in the 
American text-book, is found in the treatment of the subject of 
Easements arising upon a severance of estates. In Mr. Gale’s 
book this is confounded with a revival of antecedent Easements— 
aclosely related topic, to be sure—and with the extinguishment of 
Easements by unity of possession; which latter, tough inti- 
mately and necessarily connected with the doctrine of revival, is 
not even elbow cousin to the French doctrine of destination du 
pere de famille. 

An attentive perusal of the chapter in the Enwlish hook would 
leave a professional reader of ordinary powers, we apprehend, 
with about the following conclusions: First, that the French 
doctrine is the groundwork of the English law. Second, that 
the English courts, till the time of Pyer v. Carter,‘ were unfor- 
tunately ignorant of the fact, and had proceeded comfortably 
and safely, upon good common law grounds, to shape out the 
rules of law on the subject. Third, that by the introduction of 
French law, not only had the original law been overturned, but 
a new element of uncertainty, of unknown and incalculable in- 
fluence, unnecessarily introduced. 

Sufficient reference is made to the French doctrine by Profes- 
sor Washburn ; and too much deference is paid, as we believe, 
to the statements of Mr. Gale, and the unsteady case of Pyer v. 
Carter ; but we are readily sustained by the excellent good sense 
and sound law of our Massachusetts case of Johnson vy. Jordan.? 
This case asserts that the question in such cases is one simply 








1 Hurlst & N, 916, 22 Mete. 234. 
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of contract. That where there is no specific provision, the ease- 
ment must be one of necessity, or which has become de jit 
annexed in order to pass by the general terms in ordinary use, 
The case is in its facts almost identical with Pyer v. Carter, and 
is exactly opposed in its conclusions. It has been followed in this 
Commonwealth by Badger v. Boardman' and other cases which 
must be considered as conclusive ; the law in this Commonwealth 
at least is founded upon the common law, and the question 
is not whether the Easement is necessary to the enjoyment of 
the estate in its exact condition, but is simply a question of 
necessity for reasonable use. The result of our cases, and of 
some modern English cases, in which Pyer vy. Carter is very 
severely commented on and substantially overruled, would seem 
to be that an Easement to pass by implied grant must be one 
of necessity, or de facto annexed to the estate, and that this 
necessity is not a mere convenience, but that the question is 
whether, without great and unreasonable expense, the necessity 
of interfering with the rights of the servient tenement can be 
obviated. 

We think it would be difficult to find the elements for sup- 
porting or opposing this conclusion in the work of Mr. Gale ; 
and further, some of the English cases, subsequent to Pyer v. 
Carter, which favor the American rule, are discovered with diffi- 
culty in Gale, but have a fair examination in Washburn. 

Other examples still more striking might have been sclected. 
The chapters on the rights of property in water, surface and 
subterranean ; the chapter on Easements by prescription ; in fact, 
almost any chapter would be found to present substantially the 
following advantages: Superior arrangement of topics. An 
equally abundant citation of English authority with an infinitely 
greater amount of American law. <A proper subordination of 
civil law. An equally thorough consideration of the topics in 
the light of reason and principle, with a stronger foundation for 
the reasoning to proceed upon. A more thorough adaptation 
of the work to the needs of the practitioner. In fine, what- 
ever may be required by the future growth of the law, for the 
present we have an American text-book which furnishes all that 
can reasonably be expected. 





124 Law Rep. 303. 


tai TES Me: 




















‘eta ora 





Friedrich Carl Von 


Sarviony. 





VON 





FRIEDRICH CARL SAVIGNY, ! 

Iv is time that some special notice should be taken of one 
whose name is so widely known, and whose influence even in 
this country is so important, but as to whose character and 
history nothing has yet been laid before the English public. 
We propose, without attempting at present a full examination 
or criticism of his works, to give such an account of Savigny 
and of his opinions as our materials will permit. 

Friedrich Carl von Savigny was descended from a family 
which took its name from the Castle of Savigny, near Charmes, 
in the valley of the Moselle. The Sieurs de Savieny are often 
named in the ancient records of Lorraine, and even in the 
Chronicles of the Crusaders, Andrew de Savigny (wrongly 
written Chavegni, Chavigny, &c.) having fought by the side 
of Richard of England against Saladin. When the Duchy of 
Lorraine began to break up, at the time of the Thirty Years’ 
War, the family of Savigny adhered to Germany along with 
the reigning house, and thus escaped the annexation to France, 
which the gradual decomposition of the State slowly but surely 
brought about. In 1630, Paul von Savigny became attached 
to the princely house of Leiningen-W esterburg, served in the 
armies of France and Sweden, then the defenders of German 
Protestantism, acquired property at Calestadt, on German soil, 
and was buried in 1685 at Kirchheim, in Alt-Leiningen. In 
France the family was now regarded as extinct. Savigny’s 


great-crandfather, the son of this Paul, was in the service ef 


the Prince of Nassau, and became President at Weilbure. He 
appears to have been a strenuous defender of the honor and 
integrity of Germany, and in a work entitled ¢* La Dissolution 
de la Réunion,” wrote vehemently against the ambition and 
tyranny of Louis XIV. His son, Savigny’s grandfather, was 
the last soldier of the family, having served in the Imperial 
armies in Italy, in the Seven Years’ War, and been present at 
the siege of Turin, by Rehbinder. He afterwards devoted 
himself to political life, held administrative offices in various 
small States, and died Cabinet Minister of Deux-ponts. He 
increased the German possessions of his family. Hlis son held 
similar sitcations under various princely houses, and is said to 
have been a man of great personal worth and authority. Ile 


1 From the Law MaGazing, May, 1863. 
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became a noble of the Empire, and was the envoy (Kreis 
gesandter)of several princes to the Diet of the Circle of the 
Upper Rhine, which latterly met at Frankfort-on-the-Maine, 
Here, on 21st February, 177 9, was born the great jurist. He 
was indebted for much of the moral and religious earnestness 
of his nature to the early training of his mother, who taught 
him the French language, and took him to the French religious 
services held at Boc ‘kenheim, beyond the territory of Fr ankfort. 

In 1791 and 1792, Savigny lost his parents, and was left, at 
the age of thirteen, the sole remaining scion of his family, but 
with a good fortune. His guardian, Herr von Neureth. 
/ssessor of the Imperial Chamber (Reichskammergericht,) * 
at Wetzlar, took his ward into his house, and brought him up 
with his own son. From him the youths began, at the age of 
fifteen, to receive instructions in law. The worthy magistrate 
traced the subsequent fame of his illustrious pupil to his own 
teaching—an amiable hallucination which Savigny’s grateful 
piety never allowed him to disturb. Herr von Neurath was 
really a learned man in the jurisprudence of the eighteenth 
century, being especially famous as a thorough proficient i in the 
German Staatsrecht of the time. 

At Easter, 1795, he proceeded to the University of Mar- 
burg. The smaller, half-rural universities of Germany have 
at least the advantage of bringing the students into closer per- 
sonal intimacy with their teachers; and Savigny enjoyed such 
a friendship with Philipp Friedrich Weis, a civilian of the 
‘* positive, so-called elegant” school, which had still its 
adherents. Weis had a “good library, ample learning, and, 
notwithstanding some eccentricities, ‘the art of inspiring his 
disciples with an enthusiasm for legal study. In each of his 
earlier works Savigny gratefully mentions the incitement to it 
which he had received from Weis, and, ‘*by the imposing 
scientifie apparatus of MSS. incunabula and documents, which 


he has turned to account in all hi writings, he proves himself 


to be Weis’s true and grateful disciple.” 

Savigny studied at Gottingen in the winter half.year of 
1796; but he found the lectures tedious or ridiculous. 
Having already completed his civilistic course, he did not attend 
the prelections of Hugo, then the ornament of that university. 
Only during one hour was he a hearer in Hugo’s lecture-room, 





1 This was the Supreme Court for all Germany, having concurrent juris- 
diction with the Imperial Council at Vienna. 
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and in after times that distinguished civilian used to point out 
to his audience the spot where Savigny had sat, thereby conse- 
erated as the place of honor. Spittler’s gracious eloquence in 
the chair of Universal History was what most impressed 
Savigny at Gottingen, and to the impression made by it may 
paitly be traced that clearness of style which distinguishes his 
works. For three years after this S: wigny’s studies were con- 
siderably interrupted by ill-health, but “much of his time was 
spent w ith friends, who, by their own confession, derived from 
him ben:fit and incitement not less than he owed to them. 
Among these are the names of Becker, Pourtalis, Von Motz, 
Heise, Clemens Brentano, H. Lichtenstin, Klingemann, Gries. 
He was not dead to the influence of the great poets of Jena 
and Wein ar, then at their zenith of fame and activity. It 
was the powerful, and with him life-long impression made by 
Wilhelm Meister, in 1800, that roused him out of the some- 
what aimless and disjointed life which his illness had for a time 
necessitated, and ** restored him to himself and to solitude.” 

In 1800, October 31, he took his doctor’s degree at Mar- 
burg. lis inaugural dissertation was ** de concursu delictorum 
formali” (V ermischte Schriften iv. 74), a treatise on the 
‘violation of several criminal laws by the same act, e. ¢., per- 
jury, in consequence of which an innocent person is condemned 
to death. This is ranked but little below the level of !is later 
works. In the following winter, Savigny lectured as Privat 
Docent in Marburg—the ‘beginning of forty -two years of pro- 
fessional activity. He delivered but one course on criminal 
law, and afterwards applied himself to the civil law, which he 
treated after Hugo’s method, historically, exegetically, and 
systematically. The lectures he delivered on this subject in 
the following years, as Extraordinary Professor, made a deep 
and strong impression. 

In these years, at Marburg, his courses were on the last ten 
books of the Pandects, U Ipian, the laws of succession, obliga- 
tions, the methodology of law, and on Hugo’s history. For 
the labors of Hugo, Savigny always expressed high esteem, 
and though not his pupil, he was aided and influenced by his 
writings and intercourse more than by any other modern jurist. 
But the achievements of Hugo were but negative. [is criti- 
cism had exposed the defects of the German jurisprudence of 
the eighteenth century, but no constructive genius had yet 
given an example of a better science. That jurisprudence had 
almost forgotten the law sources; it had constructed a ‘* con- 
glomerate ” of Roman, canon, and German law, without 
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rejecting or distinguishing what had become obsolete, and had 
clothed the whole in a fantastic dress of abstract principles and 
technical phraseology, Handed down from one teacher to 
another, dissociated from the philosophical and historical science 
of the time, the German jurisprudence needed another Cujacius 
to transform it from a mechanical handicraft to be once more a 
liberal study, and an important element of national culture. The 
first step towards realizing the reform to which Hugo, Haubold, 
and Cramer had pointed the y way, was made by the public: ition 
of Savigny’s treatise, ‘* Das Recht des Besitzes,” certainly the 
gre: atest evert that has occurred in legal history since the 


sixteenth century. It was a pattern of the new method of 


studying the law sources at first hand. 

Tor some time Savigny had laid aside all commentaries, and 
had sought in the texts of the great jurists alone a firmer 
foundation for- his knowledge. He did not neglect, either be- 
fore or at a later period, the great modern interpreters of the 
Roman law, especially Cujacius and Donellus, but he felt the 
importance of regenerating civil law from the undiluted - 
unadulterated springs of antiquity. In preparing in this w: 
his prelections on the last ten books of the Pandects, he first 


became aware of the vast distance between the doctrine of 


possession taught by the classical jurists and the traditional 
theories then received as to ‘that remarkable hybrid of fact 
and law.” Encouraged by Weis, the preparations for restoring 
the doctrine of the ancients were begun in December, 1802. 
They were completed in five months, and in six weeks more 
the manuscript was finished. In so brief a time was produced 
this unequalled monograph, which has gone through seven 
editions, has been translated into English, F rench, and Itali: an, 
and which at once placed the author, at the age of twenty-four, 
among the classical writers of his country. 

Savieny declined at this time invitations to Heidelberg and 
Greifswald. In 1804 he was married, at his estate of Trages, 
to Friulein Kunigunde Brentano, sister of Clemens Brentano 
and Bettina von Arnim, a union which lasted till his death. 
After visiting Heidelberg, Stuttgart, Tiibingen, and Strasburg, 
he went to Paris, in Dec rember, 1804. On the way thither, a 
box containing his papers, the fruits of laborious researches in 
the libraries of Germany, was stolen from behind the carriage. 
This serious loss, however, was in some measure replaced by 
the aid of his pupil, Jacob Grimm, who joined him at Paris. 
There, in that magnificent library, whose conservators are 
famed for even more than the proverbial courtesy of librarians, 
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Savigny and Jacob Grimm spent their days. Madame Savigny 
and one of her sisters accompanied them, and copied many 
manuscripts ; among others, the cramped handwriting of the 
unpublished letters of Cujacius.. In the end of 1805 he re- 
turned to Marburg. His biographers give no account of his 
occupation during the next two years,’ which are memorable for 
the humiliation of Prussia, and the complete establishment of 
French domination in great part of the Fatherland. Savigny 
must have watched with anxiety the events of that period, and 
he drew from them, doubtless, many of the lessons of patriotism 
and political wisdom which he afterward strenuously inculeated. 
It was a time of trial for all Germans, but it was also a time of 
hope to the thoughtful among them—a crisis in their history. 

In May, 1808, he was appointed Ordinary Professor of 
Roman Law in the University of Landshut. He remained 
there but a year and a half, but that time was long enough for 
him to acquire the unbounded love of his students, whom he 
inspired with the same zeal, love of learning, and self-respect, 
that so many had carried away from Marburg. 

In May, 1810, Savigny left Landshut, and in Jyne became 
amember of the commission for organizing the University of 
Berlin. 

One of the first cares that engaged his attention related to 
the constitution of a Spruch-collegium (Collegium Juridicum ) 
in connection with the Juridical Faculty. The share which the 
German universities took in the administration of justice is a 
curious feature in their history. Originating, probably,,in Italy 
( Geschichte d. R. R., in Mittelalter, vol. iil. § 86), this system 
was widely extended in Germany. There the Spruch-collegium 
had not a jurisdiction; but courts were authorized to communi- 
cate to it the documents and pleadings (Acten-versendung) in 
any cause, and were bound to accept and promulgate its 
decision. In some parts of Germany this reference was made 
at the desire of the parties, in others it belonged to the officium 
of the court; but in all cases the latter alone designated the 





1In the singular history of the Canoness Gunderode, prefixed to the 
“ Correspondence of Goethe with a Child,” Bettina von Arnim gives a curious 
account of her manner of life when in Savigny’s house at Marburg, and of the 
scenery there; but there is little relating to him personally, except that he 
was visited by Kreutzer. In the same book are various incidental allusions to 
Savigny and his family; e. g., to a festival on his birthday, Feb. 21, 1808, 
which was attended by Goethe’s mother. (Letter to Goethe, March 15.) 
Others are cited hereafter. 
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faculty, the parties having the right of declining thrice (jy; 
eximendi ). The Univ ersity of Berlin being the first foundation 
of the crown of Prussia, and not derivi ing ite charter from the 
emperor, there was some hesitation as to giving it a Spruch- 
collegium, chietly, it appears, because Freder ick IL. -» In his law 
reforms of 1748, had declared the awards of universities to be 
incompatible with the strict observance of the Prussian law. 
Savigny, however, saw in this institution not only an important 
auxiliary to legal education, but also an organ by which 
scientific law might influence practice. He thought the new 
university was bound to improve and elevate this agency, 
which had been subject to many abuses, and to use it for its 
highest purpose, ‘‘ to produce a life-giving co-operation and 
mutual influence of theory and practice.” It was one of the 


main objects of his life to counteract that ever widening gulf 


between theoretical and practical law which he saw to be the 


crying evil of German jurisprudence. Next to the study of 


that body of law, in which principles were most intimately 
combined with their application, he knew no better remedy than 
in the proper regulation of an institution which connected 
teachers and speculators with the actual affairs of the world. ' 
In a university founded for such ends as that of Berlin, he was 
the more ready to yield to his natural tendency, and to post- 
pone the special laws and apparent interests of Prussia to the 
general weal of Germany; and he felt that the real interest of 
Prussia lay in leading, not in keeping aloof from the nation. 
He succeeded in establishing a Spruch-collegium, composed of 
all the ordinary professors of the faculty of law, and entitled 
to deal with cases remitted from other German States than 
Prussia. In it Savigny himself, although free to decline its 
duties, labored with such zeal that 138 reports, in his firm, clear 
handwriting, exist in the first three volumes of the archives of 
the Faculty, dating from its foundation to his retirement from 
it in 1826. 

Nor in the teaching of law did he submit to the natural ten- 
dency to give the first place to the municipal code of Prussia. 
He insisted on the appointment of another ‘* Romanist ;” and 
Hugo, Heise, and Hatbold having declined, he ohinined the 
younger Biener. On the 10th October, 1810, he began his 
own winter lectures, on the Institutions and the History of 
Roman Law, before forty-six students, among whom were 
Géschen, Dirksen, von Ronne, von Gerlach. 





1Comp. Syst. i, Vorr. p. xxi, 
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Immediately after his arrival at Berlin, he became acquainted 
with Niebuhr, who speaks in his Roman History with affee- 
tionate gratitude of the learned intercourse he enjoyed with 

Savigny, and who always considered himself deeply indebted 

» him for the acquisition of new ideas, as well as for a sym- 
aia that was the best stimulus to his genius. (Life and 
Letters of Niebuhr, i. 305, Engl. tr.) Savigny attended 
that first winter his lectures on Roman history. ‘* Thus arose,” 
says P rotessor Rudortt, ** that mutual i interpenetr: ition of Roman 
law and Roman history which still characterizes, in an equal 
measure, the writing of Roman history and Roman jurispru- 
dence.” In summer, 1811, began the personal contact of 
Savigny and Kichhorn, who then came to Berlin to teach 
German jurisprudence. Taking the same views as Savigny as 
to the origin of positive law, Eichhorn did for the regeneration 
of his own department nearly what Savigny did for the modern 
Roman law. The former built upon the method and discoveries 
of Jacob Grimm, as the latter was aided by those of Niebuhr. 

In the first election of a rector for the new university, eleven 
votes were given for Fichte, and ten for Savigny ; ; but as the 
former desired to be relieved from the burden of ‘public busi- 
ness, the office fell to Savigny as second in order. It was now 
the era of ** Liberation,” and his term of oftice was made 
illustrious by the empty halls of the university ; by that ‘* fre- 
quentissimarium scholarum fausta infrequentia, in which,” says 
the biographer, ‘* the rector announced the prelections in the 
catalogue, but himself held none, because in the previous win- 
ter he had read the Pandects before but ten students, ail dis- 
qualified for military service;” and he himself was now an 
active member of the committee for organizing the Landwehr 
and Landsturm of Berlin. 

In 1814, and for some years after, he was tutor of the 
Crown Prince in Roman, criminal, and Prussian law. In the 
same year appeared his famous pamphlet, ** Vom Beruf unseres 
Zeitaltzs fiir Gesetzgebung und Rechtswissenschaft.” There 
was a very general feeling in Germany in favor of internal 
unification by means of a code. Some wished to adopt that 
promulgated in Austria in 1811; others to form a new one; 
and Thibaut, who first gave expression to the common desire,! 
hoped that the representatives of the different States then 





1 “Ueber die Nothwendigkeit eines Allgemeinen burgerlichen Rechts fur 
Deutschland,” in Civilistische Abhandlungen, pp. 404—466. 
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assembled at the Congress of Vienna would help to realize it. 
This distinguished jurist was a warm and genuine patriot, as 
his great adversary i in the ** friendly struggle” ' was ready to 
confess ; but he belonged to that philosophical school, fed on 
the theories of the eighteenth century, which believed that law 
can be produced, of the desired quality and at the shortest 
notice, on any soil. This belief was an offshoot of that extra- 
ordinary presumption, born of intellectual conceit and the pride 


of knowledge, which, in alliance with the maniacal strength of 


human misery, achieved such a mighty revolution in religion 
and politics, and which, having lost all respect for a past that 


seemed prolific only of abuses, imagined the present capable of 
realizing absolute perfection. It placed the end and goal of 


jurisprudence in a universal code for all nations and all times ; 
a code so complete as to give a mechanical guarantee for equity 
and justice, and it demanded, i in that spirit, a common legisla- 
tion for Germany. 

Savigny’s reply was in the spirit which the 19th century 
was already bringing to bear on philosophy, science, and litera- 


ture. It was an application and development of the lessons of 


Vico and Montesquiet, which may be summed up in that 
thought of Pascal, which considers, ‘* toute la suite des hommes 
pendant le cours de tant de si¢cles comme un méme homme qui 
subsiste toujours et qui apprend continuellement.” The past 
was not to be studied merely that abuses might be exposed, or 
an imaginary perfection idolized ; it was to he examined with a 
profounder attention, as the parent and nurse of the present 
and the future. Old things were regarded as the foundation 
of new, instead of being swept away w vith the besom of destruc- 
tion, in order to make room for them. In fine, then arose that 
school which has not yet accomplished its work, which incul- 
cates reform instead of revolution, a historical school, whose 
functions are not confined to the realm of jurisprudence. 

With a more loving regard for the past, a more earnest 
devotion to his own science, free from the spell exercised by 
the dream of mere outward uniformity, Savigny came forward 
as the champion of the common law; recognizing indeed the 
value of legislation and codification, but requiring the former 
to proceed from the opinion and wants of the nation itself, and 
placing the latter in its true position, as a question of expedi- 





1 Niebuhr (Life and Letters, ii. 268 Engl. tr.) calls it “an acrimonious con- 
test, which, however, terminated reasonably.” 
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ency, not a matter of necessity. He showed that legal science 
was only in its infaney ; that it would be folly to stereotype 
and fix forever a state of the law obviously so imperfect ;! that 
Austria and Prussia would not give up their own new codes ; 
and that, therefore, any attempt at general codification would 
most probably result in a permanent division of the nation into 
two halves. He pointed out the defects in all previous attempts 
at codification—in France, Austria, and even in Prussia. He 
showed that the want and the vocation of the age was rather 
for progress ina common jurisprudence; and he maintained, 
with an earnestness and conviction that arose from a worthy 
but modest self-consciousness, that the nation had yet freshness 
and vigor enough to produce great jurists, and an intellectual 
fecundity that would only be hampered by the coditications that 
suited ageing nationalities. In his view, ‘* the call for codes 
arose from indolence and dereliction of duty on the part of the 
legal profession, which, instead of mastering the materials of 
the law, was overpowered and hurried headlong by their over- 
whelming mass.” 

Savigny’s view of the whole subject of codification was based 
on his conception of the nature of private law, as originating 
directly from the people. Whatever may be the functions of 
the State in ordering and protecting its own existence through 
public and criminal law, private law proceeds immediately from 
the actions of individuals. The customs and precedents, the 
usages of merchants, and those of courts, are not merely the 
primitive, but the permanent organs of legal progress. 

He did not conceive the law as immutable, an heirloom that 
must not be bartered or changed. This charge against the his- 
torical school was unfounded. ** The human body,” he said 
(Zeitschr iii. 4. Stimmen fiir und wider netie Gesetzhiicher ), **is 
not unchangeable, but is incessantly growing and developing 
itself; and so I regard the law of each nation as a member of 
its body, not as a garment merely that has been made to please 
the fancy, and can be taken off at pleasure and exchanged tor 
another.” He pointed out, too, the source of the whole agita- 
tion for codes, the attempt to rectify the law from above and at 





1“ Optandum esset, ut hujusmodi legum instauratio illis temporibus suscipi- 
atur, que antiquioribus quorum acta et opera tractant, literis et rerum cogni- 
tione prestiterint. . . . Infelix res namque est, cum ex judicio et delectu 
etatis minus prudentis et erudite antiquorum opera mutilantur et recompo- 
nuntur.”—Bacon de Augm, Se. L. 8 c. 3 (quoted by Savigny Vom Beruf, Xc., 


p- 21.) 
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one stroke, in the tendency of the time, ‘alles zu regieren und 
immer mehr regieren zu wollen.”—(Ib. p. 44.) In fine, he 
pointed out that the ‘+ historical spirit is the only protection 
against a kind of self-deception, which is ever manifesting itself 
in individuals as well as in whole nations and epochs—that 
which makes us fancy what is peculiar to ourselves to belong 
to universal humanity. Thus, in time past, some by leaving 
out prominent peculiarities, made a system of natural law out 
of the Institutes, and deemed it the very voice of reason ; now 
there is none but pities such an error; yet we every day see 
people hold their juridical notions and opinions to be rational 
only because they cannot trace their genealogy. Whenever we 
are unconscious of our individual connection with the great 
universe and its history, we necessarily see our own thoughts 
in a false light of generality and originality. Against this we 
are protected by the historical spirit, which it is the most 
difficult task to turn against ourselves. aan Vi om Beruf, 115.) 
It was not surprising that Savigny’s views should kindle 
opposition among the numerous party ‘interested i in mi untaining 
the principles of. the French rule, who hoped to be allowed to 
apply these principles for their own interests as soon as the old 
German tendency to isolation of races and territories again 
dared to manifest itself. Professor Génner, of Landshut, a 
representative of this class, accused Savigny of democratic 
views, and a desire to place the sovereign prerogativ e of legis- 
lation in the hands of the people and its "jurists. He considered 
2 code for all Germany inconsistent with a federation of sover- 
eign States." He desired to obliterate every trace of common 
nationality, and the very appearance of State subjection, 
although he had pressed on the States forming the Confederation 
of the Rhine the uniform adoption of the Code } Napoléon, pure 
and simple. Savigny’s reply? wes crushing. He insisted on 
freedom as necessary for the development of law, as well as 
other functions of the intellectual life of nations. But he urged 
above all the preservation of every institution that supported. or 
confirmed the national unity. He knew how important it was 
to withstand that spirit of ‘* particularism” which is unable to 








1 Similar was the view of Almendingen (Politische Ansichten' Wiesbaden, 
1814), who applied the “national theory” of law to the little states of 
Germany, confounding the notions of state and nation, and demanding a 
special code for each state.—“ Ein neues Trennungsmittel fur die Deutschen,” 
Zeitschrift, iv. 32 
2 Zeitschrift vol. i. Verm. Schriften, iii. No. 52, p. 167. 
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see the wood because of the trees; he was fully aware of the 
yalue of local and municipal institutions, but he felt that unity 
was of still more vital importance to his country. 

For the maintenance of such principles and the cultivation 
of historical jurisprudence, Savigny, Eichhorn, and Géschen 
had established in 1815 the ‘* Zeitschrift fiir geschichtlichen 
Rechtswissenschaft.” ‘The same objects which this journal had 
in view were still more efficiently aided by the great works of 
its chief conductors, Savigny’s ‘* History” of Roman Law in 
the Middle Ages,” and Kichhorn’s “ Deutsche Staatsund 
Rechtsgeschichte.” Savigny’s third great work exhibits the 
strange and unexpected result of the continuity of the Roman 
law during the darkest period of European history; and it 
depicts its resurrection and second life in the jurisprudence and 
literature of the Middle Ages. Professor Rudortf ascribes it 
to a special interposition of Providence in behalf of the 
historical school, that just = the veil had been lifted from 
the Middle Ages by the gigantic labors of Savigny, the 
obscurity that had fa Pon ‘the more remote antiquity of the 
Roman law was in great measure dispelled by the discovery of 
the institutions of Gaitis. The Roman law was thus traceable 
in its whole growth, from the old forms of the Republic, 
through the remains of the classical jurists, the Pandects of 
Justinian, its flickering life in the church, the municipalities, 
and the universities, till its revival in the schools of Bologna, 
and its reasserted predominance in the tribunals of the Germanic 
empire. 

The polemic against the historical school gradually ceased as 
its profound scientific theory was dissemin: ited more and more 
widely by the works of Savigny and Eichhorn, by Biener in 
criminal law, Bethmann-Hollweg in the law of judicial proce- 
dure, and by many others, till it has become the common 
property of all. Englishmen have always had a holy awe for 
precedents, and have studied their own past in a reverend and 
yet independent spirit, which makes it diffieut to say whether 
they more highly esteem the past because it is the parent of the 
present, or the present because it is the offspring of the past. 
Their theory of law (if they can be said to have had one) was 
ever that expressed by Sir James Mackintosh. ‘+ There is but 
one way of forming a civil code, either consistent with common 
sense, or that has ever been practised in any country, namely, 
that of gradually building up the law in proportion as the facts 
arise which it is to regulate.” It is difficult for them, therefore, 
to realize the difficulty and importance of the task which the 
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historical jurists accomplished. But for Jeremy Bentham jt 
would have been more difficult still. The long cessation of al] 
improvement had opened so wide a gulf between the law and 
the wants and sentiments of the nation, that Bentham and his 
school saw no better way of filling it up than by overthrowing 
the whole fabric of the ancient jurisprudence, and rearing a new 
system out of human brains. Happily this was not necessary, 
Bentham’s writings gave a mighty impulse to legislation, which 
had so long been idle or mischievous ; but they did not lead us 
either to revolution or to wholesale codification. He had in- 
deed fallen into the same idolatry of his own genius, and the 
same oblivion of the claims of the past, of which the continental 
theorists were guilty. But his mistake was counteracted in 
great measure by his laying down as the guiding principle a 


lower, or at all events a more practical object, the happiness of 


mankind. This principle, abstractly less perfect, but actually 
less liable to perversion than the transcendental or @ priori 
systems of the last century, far more than his elaborate codes, 
has mainly influenced the legislation of the last thirty years in 
Great Britain. 

But the external circumstances of Germany differed still 
more widely from ours than their juridical habits and position. 
There abuses were greater, attachment to existing institutions 
feebler, the spirit of speculation more powerful, and French 
example more infectious. The tendency, therefore, was to 
systematize : codes were actually formed and enacted in Prussia 
and Austria; and it is owing to the labors of Savigny and his 
followers that the whole law of the country, except such code, 
has not become a blank. It is no derogation from his tran- 
scendent merits, to say that much of the success he won arose 
from his clear perception that the cause of the common law was 
the same with that of national unity, which exerts so strong an 
influence on the German mind. The German States and the two 
divisions of this island occupy converse positions. Here there 
is political union, legal and educational separation; there the 
common law and the universities are the great bonds of union, 
and Savigny and his school were thus able to persuade a nation, 
one of whose cravings is for the political unity they have not, 
to stand by the institutions which feed and stimulate that 
desire. 

How so great a mind as Savigny’s should devote itself to a 
field apparently so narrow as the Roman law; how a spirit so 
patriotic should so reverence what seems foreign and antiquated, 
can be strange only to those who have superficial notions of the 
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power and value of that system, which has been to modern 
jurisprudence far more than Plato and Aristotle to modern 
philosophy. Especially in the Germanie empire, which the 
Middle Ages regarded as the centre of Christendom, as the 
author and dispenser of the only true law, amid the discordant 
variety of national and tribal customs,—especially in Germany, 
was the Roman law a principal element of national education. 
To expel it in accordance with the fancied requirements of 
nationality and of the age, would have been as impossible and 
chimerical as the extinction of other foreign elements of culture 
that had taken root in the soil,' such as the influences of 
classical antiquity, the poetry and art of Italy, or Christianity 
itself. ‘* For,” says Rudorff, ‘+ it is just the exotie plants in 
the provinces of religion and law that are the noblest of all that 
grow on German soil. Their extinction must reduce us_ to 
barbarism. Their bloom is the ornament and the honor of our 
people.” Savigny has expounded his own views of the present 
position and value of Roman law with dignity and conciseness, 
in the prefaces to the first and seventh volumes of his system. 
He disclaims every thought of exalting the Roman juris- 
prudence at the expense of the German ; but he desires that the 
intellectual gifts God has given to other nations and times 
should not be contemned or excluded, and therefore he prizes 
the Roman law. But he estimates it still more highly because 
‘for us Germans, as for many other nations, this foreign 
element centuries ago became a part of our legal life, and thus, 
mistaken or half understood, it often has Hernicious effects, 
where, if rightly apprehended, it can only enrich our proper 
legal life. We have not to ask, therefore, whether we can 
neglect or ignore the Roman law, like some newly-discovered 
island, or whether we shall strive to appropriate it with all the 
benefits and the difficulties which it may mvolve. We possess 
it already ; our whole juridical thought has grown up with it, 
and the only question is whether our minds shall be un- 
consciously subjugated by it, or rather in full consciousness be 
strengthened and enriched.” ? 


1 System, vol. i. Vorr. p. xxxi. vol. vii. Vorr. vide ante p. 

2 System, vol. vii. Vorr. p. 7. The thought expressed in the last words 
is more fully developed in various passages of his writings. The point of 
view from which Roman law is regarded by a German lawyer is essentially 
different in this respect from that of the Englishman. Yet amid the attention 
which it is now receiving in this country, the views of Savigny as to its influ- 
ence and position are of great interest and importance. They should be com- 
pared with those of Mr. Maine in his “ Ancient Law,” and in his paper in 
the “ Cambridge Essays,” for 1856. 
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But Savigny was not attracted only by the historical jm. 
portance of the Roman law ; he heartily recognized its value as 
an example. He saw in it the finest specimen of the union of 
theory and practice, which in Germany were separated fiy 
more ‘widely, or at least more obv iously than in this country, 
where theory has hardly a status or a follower peculiarly its 
own. He urged on his students an earnest study of the Roman 
jurists, just as we study other productions of antiquity with 
delight and admiration. He demands this, not in order to 
apply them practically, but to acquire the logical acumen that 
perv ades them, and to learn to manage our much richer mate- 
rials with like deftness and safety. To him a superficial 
knowledge of their general principles seemed but lost labor. 

His views of the professional office were very elevated, 
He addressed himself especially to the middle classes, which, 
he said, were most susceptible and most in need of a stimulus 
to higher things, and whose spiritual guidance is the most im- 
portant. He held in his ** Essay on German Universities” 
(Verm Schriften iv. No. 43, pp. 307, 308), that for their sake 
the teacher is called upon to strive after genuine popularity. 
In the university, as in the State, s strength and permanency 
depend not on ‘heroes and statesmen, on artists and men of 
learning and genius, nor yet on the hewers of wood and 
drawers of water, but on the numerous intermediate class that 
devotes itself to intellectual labors, to agriculture and trade, in 
innumerable forms and ranks, and on the sound sense and 
active disposition that prevail among these orders.” 

When we consider the marked separation between the literary 
and the working and trading public of Germany, this appre- 
ciation of the middle classes by one of the former is noticeable. 
Mr. Laing and Mr. Buckle have pointed out how the thinkers 
of that country address a narrow and highly cultivated order ; 
and thus, writing only for each other, ‘have come to use a 
learned language almost unintelligible to the mass of their 
countrymen. The effect of the wide separation of the specu- 





1 “There is an opposite and widely spread opinion that the Roman law can 
and must be taken more easily, that we may be satisfied with what is called 
the spirit of it. ‘This spirit consists of what are called institutions, which may 
be useful to enable us at first starting to find our bearings; the most general 
notions and propositions, without critical examination, without practical appli- 
cation, and fe all without looking to the law sources from which all first 
acquires true life. This is quite useless; and if we will do no more, even this 
little time is entirely lost.”—Beruf. pp. 124, 125. Comp. Syst. vol. i., Vorr. 
p- Xxvi. 
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lative and the practical classes is seen in the wildness of 
philosophical thought, and in a disregard of the traditional 
feelings of the vulgar. In such feelings, in the instinctive 
yeneration for the past which appears in itself so unreasonable, 
we have the main security for the order and permanence of 
society ; and it was not the least of the services of the historical 
school that it gave a rational foundation to this vague and 
superstitious reverence. Thinkers, cut off from the influence 
of popular prejudices, were for remodelling the world, at least 
the world of jurisprudence. Savigny and his fellow laborers 
transferred a prejudice from the minds of the people into the 
schools of philosophy and the councils of princes, stripping it of 
its fantastic ornaments, and presenting it in the naked simplicity 
of scientific truth. Indeed, the vulgar, in its blind veneration 
of what has been, is in one respect superior to the ‘* unhistor- 
ical” sect. The continuance and power of that sect arise 
simply from the fact that so many unconsciously confound their 
own personal contemplation of the course of the world with the 
world itself, and thus, as Savigny has expressed it, ‘‘ deceive 
themselves into the imagination that the world has ¢ommenced 
with them and their thoughts. Of course, none of them are 
conscious of this; it remains an obscure feeling that comes to 
light only in special instances, but the fact is proved by more 
than one literary phenomenon of the century.” It is the same 
incapacity to realize the element of time as a factor in all 
mundane results, which Lessing describes in a famous passage ! 
as the characteristic of the enthusiast. We shall see imme- 
diately how Savigny’s share in the affairs of the world helped 
to save even him from some of the errors of the solitary 
student. 

Savigny, like Arnold and John Wilson, like Fichte, Schleier- 
macher and Neander in his own university, exerted even a 
greater influence by his qualities as a teacher, than by his 
learning and genius. He aimed at cultivating the heart as well 
as the head, and the success of this system is evidenced by the 


1“ Have you ever read a paper of Lessing’s which alarms pious persons, but 
is none the less worthy of a profound philosopher—Die Erziehung des 
Menschengeschlechts ? There is in that paper a sentence of the deepest 
significance. ‘The enthusiast,’ he says, ‘and the philosopher are frequently 
only at variance as to the epoch in the future at which they place the accom- 
plishment of their efforts. The enthusiast does not recognize the slowness of 
the pace of time. An event not immediately connected with the time in 
= he lives is to him a nullity.’”—.Viebuhr’s Life, ii. 242, English trans- 

tion. 
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position he occupied for two generations; for so long he was 
the chief name and authority, not only in his own department, 

but for the whole extent of jurisprudence ; ; not only jn 

Germany, but among cultivated jurists of every land. _ Italy, 

to attend whose leval schools crowds of northern students 

crossed the Alps in the Middle Age, has adopted his system as 
a text-book in the mother school of Bologna. In the sixteenth 
century, the civilians of France were the leaders and the lights 
of jurisprudence ; but now Goethe could say, ‘* Although in 
olden times they (the French) did not dispute our diligence, but 
yet regarded it as tedious, and burdensome, yet now they 
esteem with peculiar regard those works which we also value 
highly. I refer especially to the merits of Niebuhr and 
Savieny.’ 

Besides this life of learned labor and intellectual influence, 
Savigny’s character received a fuller development by his share 
in public business. In 1817, he was appointed a member of 
the department of Justice in the Council of State (S/aatsrath ). 
In 1819, he became member of the Supreme Court of Cassa- 
tion and Revision for the Rhenish Provinces. In 1826, he 
became a member of a commission of high state functionaries, 
for revising the Prussian Code. These accumulated labors 
caused a nervous complaint, which rendered necessary, from 
1825 to 1827, more than one lengthened residence in Italy. ! 
To this enforced leisure, his country owed the papers on the 
German universities and on legal education in Italy, which 
were first published in 1832. While his official duties may 
have given less time for the pursuits which were more properly 
his own, he himself estimated them very highly, as means of 
intellectual growth and invigoration. He writes, in his essay 
on the universities, ‘* Kept within proper limits, this dis- 
turbance may afford a wholesome counterpoise to the one- 
sidedness of a class of learned men, and thus by extending the 
view, and by imparting life to the mere study of books, exer- 
cise the most salutary influence on the educational profession.” 
(Verm. Schr. y. 297.) In the same place, however, he warns 
that the participation in active business must not be allowed to 
engross too much time, strength, or interest, to the detriment 





1 At this time, he seems to have been exposed to various annoyances, and 
Niebuhr urged him to renounce his political entanglements, and to retire to a 
life of study at Bonn, where he himself had then settled. From another 
letter of Niebuhr, it would seem that Savigny’s health had improved under 
homeopathic treatment.”—(Life and Letters, ii. 354, 368, English trans.) 
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of professional duties. ‘* However decided,” he says, ‘* may 
he the call to active life, the duty of the teacher is too earnest 
and too honorable to be fulfilled but with perfect strength 
and devotion; and he who regards the matter honestly and 
conscientiously, will rather renounce it, than degrade it by 
careless and imperfect performance.” 

Very early Savigny recognized the importance of free insti- 
tutions to the legal profession, and to the law itsclf. ++ What 
have we jurists to cling to,” he wrote in 1816, ‘and raise 
ourselves up to? What helps in England, and what helped in 
the old free States, were free home-born forms of government, 
with an inheritance of national usages ( Volkssitte), which draw 
fresh life from their very exclusiveness; of such means we 
have none.” Tle found the only substitute for them in the 
scientific spirit which has produced so many excellences and 
defects in German jurisprudence. 

He also points out very clearly the advantage of participating 
in political power, as an element in the cultivation of all classes. 
This argument ought to have had some weight in favor of 
popular government where education is so highly prized as in 
Prussia. But for generations it has been a political axiom at 
Berlin ‘* to do everything for the people, nothing through the 
people ;” and Savigny was not free from this prejudice of his 
country. Some of his views were expressed, we cannot help 
thinking, in a way that could only aggravate the unpraticalness 
which has retarded the progress of German constitutionalism. 
In Englané, the people has always sought for ‘* material 
guarantees ™, for liberty, without probing too deeply the ethical 
or metaphysical springs on which they depend. If we were 
now struggling for popular institutions, we should not highly 
appreciate the doctrine, ‘* that the antithesis of despotism and 
freedom can be conceived in conjunction with the most various 
forms of constitution. An absolute monarchy may, from the 
spirit of its government, be free in the noblest sense, just asa 
republic is capable of the severest despotism ; altho: gh, indeed, 
many forms are more favorable to the one or the other of these 
conditions.” ‘This is a clear statement of an important truth ; 
but is a symptom of that fulness of knowledge which overshoots 
the mark of practical utility—that completeness of theory 
which omits to make provision for the wants of every-day life. ! 


1 We find the same views in Savigny’s Philosophy of Law (System i. 39, 
40), in a less objectionable position, 
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What was needed in Germany was the strong conviction and 
the authoritative exposition of the truth conveye yed in the s: aving 
clause which closes the sentence. England reserved the asser- 
tion of the general truth, that tyranny was equally possible 
under a democratic and a monarchical government, and con- 
tented herself with securing the best safeguards for her own 
liberties, in an equitable counterpoise of classes. 

Here is another doctrine which may be appreciated, but can 
hardly be beneficial in Germany, namely, that the difference 
between despotism and freedom is simply, that ‘* in the one case 
the ruler regards the nation as inanimate matter with which he 
may deal as » he pleases, in the other as an organism of a nobler 
kind, at the head of which God has placed him, of which he is 
an organic part,” but whose powers, bestowed by nature and 
developed in its history, he is bound to respect.! In this creed 
we detect a bias to that divine right which plays so important a 
part in Prussian politics. Lowever imperfect, or, rather, ill- 
timed, the expression of these truths may seem to our appre- 
hensions, Savigny did influence wisely and powerfully the 
constitutional tendencies of North Germany. He showed 
clearly in his paper on the munic ipal institutions of Prussia, * 
that there was no necessary opposition between monarchy and 
the democratic elements of nations; rather that monarchy, in- 
stead of being endangered by their operation, may draw life 
and strength out of them. There is, however, a propensity to 
confine the democratic forces to parochial and = municipal 
administration, and leave to the monarchy the unchecked 
disposal of the central government. ‘* It is,” he says, ‘in 
the communal institutions that these democratic iestiintions can 
exert their influence with a more natural and more wholesome 
effect than elsewhere. The origin of the error (an absolute con- 
trast between the democratic and monarchical elements ) lies in 
the confusion of two quite different political antitheses—the dis- 
tinction of monarchical or republican constitution, and that of 
a more central or local administration.” We should also 
notice his urgent inculcation of earnestness and conscientious- 
ness in the use of political power, addressed to the teachers and 
students of the German universities. * 

After making every allowance for the faults and errors, some 
of which have been noted, the works of Savigny probably con- 





1 Zeitschrift, i. 386. Verm. Schrift. v. 131. 
2 Verm. Schrift. v. 208. 
3 Verm. Schrift. iv. 298, 299. 
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tain larger stores of political wisdom than those of any lawyer, 
except one or two of the great luminaries of English jurispru- 
dence. Ile is equally distant from those extreme sevts of which 
the one knows no past, and the other can conceive of no future, 
because the former ignores or denies the existence of vested 
rights, and the other rejects every amelioration demanded by 
the times. 
The System of Modern Roman Law—the great work for 
which the dogmatic monograph of his earlier years, and the 
vast historical and exegetical labors of his middle life, were but 
an appropriate preparation—was begun in order to give him the 
consolation of labor after the death of his only daughter , who, 
married to Constantin Schinas, a Greek statesman, died at 
Athens, in 1835.’ This work is not easily to be overrated. If 
it had been finished, it would have embraced the whole scientific 
jurisprudence of the nineteenth century. As it stands, it not 
only shows the way in which Germans must proceed in order to 
precipitate what 1s obsolete and what has been foisted in, from 
what is genuine and subsisting—what is foreign, from what is 
purely national in their law ; ; but it also presents to foreigners 
a grand pattern of what a system of jurisprudence ought to be. 
The first five volumes appeared in quick succession in "1840 and 
1841, but more burdensome and more important labors than he 
had yet sustained delayed the execution of the rest. The 
Minister von Stein had long since indicated Savigny as the future 
‘* Grosskanzler” of Prussiae His merits and his works con- 
firmed the foresight of that great statesman, and in March, 
1842, he took leave of his students, and of the career in which 
he had employed his energies and influence for forty years 
Savigny’s office placed him at the head of the new sninistesial 
department for revising the laws. In this position he strove, 
not for a new codification, but for the excision of what was 
antiquated or falling into disuse. In the provincial laws, he 
sought rather for scientific elaboration than codification. The 
most important result of this period of legislation were the laws 
on bills, which led to the first general statute of the German 
States in modern times.? Not less enlightened reforms were 
effected in the removal of arbitrary and capricious grounds of 
divorce, and in the absence, in his project fer a criminal code, 
presented in 1845, of all punishments, such as flogging, con- 
fiscations, etc., which lose sight of the moral aims of penal law. 





1 See System, § 400. 2 See System, vol. viii. p. 150. 
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A yain attempt was made to introduce oral pleadings of bs arties 
before the judge, a reform desired by Frederick the Great ; but 
it could not be adapted to the existing law of ois al A 
pamphlet by Savigny advocated a better system in divorce 
vauses, Which was adopted in 1844.’ In 1848, he ceased to 
hold an office, which was then shorn of many of its prerogatives 
by the increased share of the public in legislation. Although 
never so obnoxious to the Liberals of Germany as his colleague, 
Eichhorn, the Minister of Public Instruction, it would perhaps 
have been better for Savigny’s fame that he had not for seven 
years been one of a retrograde ministry—the creatures (Ilum- 
boldt calls them sycophants) of an absolutist king. The jurists 
of the historical school who have become st: itesmen, have too 
often been justly liable to the charge of ceasing in politics to 
regard the past as merely explaining the present, and of having 
come to yenerate in the present every institution that had any 
traditions or root in the past. 

Savigny could now proceed with his proper work, having 
leisure to continue his System, of which only one volume (the 
sixth, in 1847) had appeared during his tenure of office. In 
October, 1850, the congratulations of the universities, acade- 
mies, heads of law courts, and administrative departments, 
gave to the fiftieth anniversary of his doctorate the lustre of a 
national festival. He himself prepared, as a thank-offering and 
memorial, a collection of all the detached papers he had written 
during the half-century.? He looked back with peculiar pleas- 
ure on his share in those resuscitations of ancient law sources 
which signalized that period. In one form or another, he had 
shared in them all. He was the first to restore Ulpian to his 
original rank. In’ the Academy, and through his friends and 
pupils, Géschen and Bethmann-Hollweg, he first recognized the 

value and significance of Niebuhr’s discov ery of Gaiiis in 1816. 
It was he w who, through the Academy of Sciences, opened a 
new source of knowledge of Roman law, in the systematic col- 
lection and critical examination of Latin inserptions all over 
Germany—an undertaking attempted at great expense, but soon 





! As early as 1816, he had disapproved of the scandalous laxity of the Prus- 
sian law of divorce. (Zeitschrift, iii. 25.) 


2 Professor Rudorff notices the accidental omission in the  Vermischte 
Schriften,” of the review of Gluck’s “ Intestaterbfolge,” which os am in 


1804, in the Jenaische Litieraturzettung, and which Savigny acknowledged as 


his, when a question arose whether it was written by him or Heise. 
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renounced under the ministry of M. de Villemain, in France.! 
This labor the enthusiastic biographer hopes will result in not 
less glory to Germany, and not less advancement to ancient 
learning, than the older sister study, ‘‘ epigraphik,” has done 
for the Greek language. 

With this retrospect he intended to end his literary work. 
He was, however, prevailed on to finish, in 1851 and 1853, two 
volumes, containing the general portion of the ‘+ Obligation- 
enrecht,” which he deemed the most necessary of the special 
subjects embraced in his System. He did this at the pressing 
request of an old friend and pupil of the Landshut era, the 
Baron von Salvotti, distinguished for his share in the reform of 
legal education in the Austrian universities. He repeatedly re- 
fused the entreaty to expound the true doctrines of Cu/pa and 
Interest. He finished his literary activity exactly fifty years 
after the appearance of the ** Recht des Besitzes.” He declined 
to labor any longer with failing vigor on the fields where he 
had won his fame in the freshness of youth and the ripe strength 
of manhood. Nor could the seat in the ‘* Herrenhaus” and 
the ‘¢ Kronsyndicat,” which dignities, with the order of the 
Black Eagle,? the late king conferred upon him, induce him to 
resume his part in the work of legislation. 

The record of his declining years contains little but the 
enumeration of the honors he received from an admiring king 
and people. Besides those already mentioned, two must not be 
omitted. At the jubilee of the university which he had tended 
from its cradle, the rector mentioned him as one still living of 
the illustrious founders of the institution. 


*¢ Only a few days later (31 Oct. 1861), on the second and 
more singular jubilee of Savigny’s doctorate, the sixtieth anni- 
versary, there assembled in the family circle of the elder of his 
two surviving sons, now Prussian ambassador at Dresden, the 
delegates of the universities and academies, of the highest tri- 
bunals, and even of the royal houses of Germany, around the 
prince of German jurisprudence. He appeared among the 
friendly throng with firm bearing, even at such an age a form 
of manly dignity, with the expression of inward emotion and of 





1 Acten der K. Acad. der Wissenschaften Abschn. ii. vi. d. No. 17. Blatt 


41, 26 Jan. 1846. 
2 On the death of Alexander von Humboldt, the present king, then prince 


regent, bestowed on him the office of Chancellor of the “ Friedensclasse,” of 
the Order of Merit. 
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calm satisfaction at the quiet but heartfelt sympathy ; and he 
who saw the noble brow, the mild yet spirited eye, the clear pro- 
file, forgot that eighty-one years had passed over that thought- 
ful brow, that still unwhitened hair, and that unbent figure. In 
a few plain, simply natural, yet affectionate words, he spoke his 
thanks. I have preserved them as noted down, and impart them 
as a memorial of that hour. ‘ In old age,’ he said, ¢ the facul- 
ties decay one after another. One remains to me, for which [| 
am thankful. It is love for the many who, in my long profes- 
sional life, have accompanied me as pupils and friends, some 
also as comrades in my calling. These I see nobly represented 
around me, and among them my beloved sons. 1 thank them 
for all the love they have shown to me, as well as for the great 
happiness of this day. I ask them to keep their love for me in 
the short remaining period of my life.’ 

‘«¢ This love,” continues his affectionate pupil, ‘in which the 
first earnest solemnity of his character had entirely merged, 
together with the deep inward piety of his heart, bore for him 
during this brief period the heaviest burden of old age, the clear 
and quietly expressed consciousness of being compelled to sur- 
vive, and having survived not only others, but himself.” 


He died peacefully and hopefully, in October, 1861, survived 
by his wife, who had been the companion of his long life and 
the nurse of his old age; by two of his six children, and by a 
troop of grandchildren. 

In April, 1848, he had given his noble collection of ex- 
tremely valuable MSS. and printed books to the Royal Library, 
under reservation of his property. A codicil of 26th May, 
1852, left it as a bequest to that library under certain condi- 
tions. The collection, which is not to be separated, includes 
forty-four MSS., among others the famous MS. of the West 
Gothic Laws, unprinted collections of Canons, Burmann’s col- 
lations of Martial, the letters to Graeviiis, Leibnitz’s Corres- 
pondence with Schulenberg, from 1704 to 1713; 178 volumes 
of the Glossators; 284 editions of Roman law sources, con- 
spicuous among which is the rare Schoffer’s Princeps Editio of 
the Institutes. 

It 1s left to the determination of Professor Rudorff whether 
any of his Adversaria, or of the notes used for his lectures, 
should be published. We are led to conclude that it is not 
probable that any great advantage would accrue to learning from 
the publication of materials which have already been communi- 
cated to the world in another form by Savigny and his pupils, 
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especially as they must now lack the finishing touches of the 
master’s hand. ‘His own desire is not dec Jared ; but it is safe 
to conclude that no wish for personal distinction influenced him 
in allowing this option. The preface to his System nobly ex- 
presses the views of a great mind, conscious of the defects of 
its works, yet not w ithholding them if they contribute but a 
mite to the advancement of science. 










«¢ Now when a considerable portion lies before me completed, 
I might wish that much of it had been more exhaustive, plainer, 
and therefore different. Should such a knowledge paralyze the 
courage which every extensive enterprise requires? Even along 
with such a self-consciousness, we may rest satisfied with the 
reflection that the truth is furthered, not merely as we our- 
selves know it and utter it, but also by our pomting out and 
paving the way to it, by our settling the questions and problems 
on the solution of which all success depends ; for we help others 
to reach the goal which we are not permitted to attain. Thus, 
I am now satisfied with the consciousness that this work may 
contain fruitful seeds of truth, which shall perhaps find in others 
their full development, and bear rich fruit. If, then, in the 
presence of this full and rich fructification, the present work, 
which contained its germ, falls into the background, nay, is for- 
gotten, it matters little. The individual work is as transient as 
the individual man in his visible form; but imperishable i is the 
thought that ever waxes through the life of individuals—the 
thought that unites all of us who labor with zeal and love into 
a greater and enduring community, and in which even the 
meanest contribution of the individual finds its permanent place.” 
—(System, vol. i. Vorr. p. 1. and comp. vol. viii. Vorr. p. vi.) 





















Such a passage expresses that conquest of self which his 
biographer r regards as the grand feature of his character, which 
is singul: rly prophesied in his family motto, ¢ NON MIHI SED 
aus,” and which is strenuously taught in his works. It im- 
plies not only a command over the passions and desires of the 
individual, but a victory over all isolation in politics, religion, 
or science, every particularism or sectarianism that separates a 
class or a race from the nation, that divides ‘* the sect, the pro- 
fession, or the age from the higher political, moral, historical, 
and scientific whole, of which it is a subordinate part.” 
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RECENT AMERICAN DECISIONS. 


Supreme Judicial Court of Massachusetts. 


JOHN HAGGERTY ET AL. v. JONATHAN AMORY ET AL. 
Bankrupt Law—Foreign Judgment—Merger. 


A discharge under = United States Bankrupt Law, obtained subsequent to 
the rendition of a judgment in a State Court of New York, upon a cause of 
action which be 8 F prior to the time of filing the petition, is a good defence 
to an action brought in Massachusetts on the judgment. 


A. H. Fiske, for the plaintiffs, claimed, 

1. That the judgment debt was a new debt not existing at the 
time of the defendant’s filing the petition, and cited J} oodbury v. 
Perkins, 5 Cush. 86; Sampson v. Clark, 2 id. 173; Mechanics 
Bank vy. Hazard, 9 Johns. 3892; Steward vy. Green, 11 Paige, 
535; Thompson v. Hewitt, 6 Hall, 254; Kellogg v. Se ‘huyler, 2 
Den. 73; Dresser v. Brooks, 3 Barb. 440, opinion of Allen J. ; 
Clark vy. Rowling, 6 N. Y. 216, opinion of Bronson C. J. 

2. That if the defendant intended to set up his discharge he 
should hate enjoined the plaintiffs from proceeding in this suit, 
citing Bellows y. Peck, 3 Story, 428. 

Richard Olney for the defendants, claimed ,— 


1. That the same effect and no greater would be given in 
this State to a New York judgment, as would be given to this 
same en in New York, citing U. 5. Const. Art 4 §1; 
1 U.S. Stat. at Large 122 ( Act of May 26, 1790); Mills v. 
Duryee, 7 Cranch. 481 ; Bissell vy. Briggs, 9 Mass. 462; Hall 
v. Blake, 13 id. 153; Pearier v. Danforth, 16 id. 3804; Rath- 
hone v. Rathbone, 10 Pick. 1; McElmoyle vy. Cohen, 13 Pet. 
312; Hampton vy. McConnell, 3 Wheat. 234; Suydam v. Barber, 
18 N.Y. 468; 3 Story Const. § 1307. 

2. That the defendant’s discharge is a defence to this action 
by the laws of New York, citing Johnson vy. Fitzhugh, 3 Barb. 
Ch. 860; Dresser v. Brooks, 3 Barb. 429; Fox v. Woodruff, 9 
id. 498; Clark vy. Rowling, 3 N.Y. 216. 

3. That the court will look into the judgment for the pur- 
pose of ascertaining the original cause of action where the 
essential rights of parties are ‘influenced thereby, citing Betts v. 


Bagley, 12 Pick. 512; ; Whitney v. Whiting, 35 N. H. 457. 
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That in this case the Jer Joc? contractus was to determine what 
was a discharge and execution of the contract, citing Storv, 
Confl. of Laws, §§ 272, 278, 279, 282, 331, 335; Blanchard 
y. Russell, 13 Mass. 1, 5, 6, 3; Prentiss v. Savage, 13 id. 20; 
May v. Breed, 7 Cush, 15, 84-41; Whitney v. Whiting, 35 N. 
H. 457. 


The opinion of the court was given by 














Merrick J.—This is an action of contract to recover the 
; amount of a judgment, rendered in favor of the plaintiffs against 
e the defendants, inthe Supreme Court of the State of New York, 
in October, 1843. The defendant Amory, upon whom alone 
rocess in this suit was served, appeared and made defence 
against the action. Upon the trial, he produced in evidence a 
discharge and certificate of discharge in bankruptcy from all his 
debts, eranted to him subsequently to the rendition of said judg- 
ment, by the District Court of the United States, for the Southern 
District of New York, in accordance with his petition duly 
filed in that court, on the 28th day of May, 1842; and he 
: offered to prove, also, that the debt upon which the plaintiffs’ 
said judgment was obtained, was contracted long prior to the 
time of the filing of his said petition. But the presiding judge 
being of opinion that upon the facts thus proved and offered to 
be proved, the defendants’ discharge in bankruptcy constituted 
no defence to this action, instructed the jury to that effect, and 
a verdict was accordingly returned for the plaintiffs. To this 
instruction the defendants excepted. 

It was early determined that under the constitution and laws 
of the United States, if'a judgment rendered in a court of any 
i” State duly authenticated had, in the State Court from which it 
if was taken, the faith and credit of the highest nature, namely 
of record evidence, it must have the same faith and credit in the 
courts of every other State. And a judgment is therefore con- 
clusive in every other State, if the courts of the particular State 
in which it was rendered would hold it to be conclusive. Mi/Is 
: v. Duryee, 7 Cranch. 481. But this general doctrine is subject 
: to, and must be taken with some qualification. In all instances 
the jurisdiction of the court wherein the judgment was rendered, 
may be inquired into ; and although it is the common rule that 
nil debet is not a good plea in a suit on a judgment of another 
State, because it is not good or allowable there, yet, elsew here, 
the defendant may show under it that the court had no juris- 
diction over his person. For it is only when the jurisdiction of 
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the court in another State is not impeached or impeachable, 
either as to the cause of action or the parties, that the record of 
the judgment is entitled to full faith and credit, and that the 
judgment is final and conclusive upon them. Starbuck v.. Mur- 
ray, 5 Wend. 447; Bissell v. Briggs, 9 Mass. 462; Woodward 
v. Treniere, 6 Pick. 354; Gleason y. Dodd, 4 Met. 333; 
Ewer vy. Coffin, 1 Cush. 23; Story Confl. of Laws, § 509. 

In the present case, the defendant concedes that the Supreme 
Court of the State of New York had jurisdiction both of the 
cause and of the parties in the suit, in which the judgment de- 
clared on was rendered. But if a court has such jurisdiction, 
so that a judgment rendered by it is final and conclusive, yet 
the judgment may in an action afterwards brought upon it be 
looked into for the purpose of ascertaining what the nature of 
the original cause of action was, if the essential rights of the 
parties may be influenced or affected by the nature of the 
original contract. Betts v. Bagley, 12 Pick. 572; Whitney vy. 
Whitng, 4 N. H. 457; Suydam y. Barber, 18 N.Y. 468. This 
is the universal rule; and accordingly it is laid down as the 
settled law of the land, that any plea which would be good to 
avoid, or to afford a defence against a judgment in the State 
where it was rendered, may be effectually pleaded in any other 
State, in any action there commenced upon it. 1 Kent. Com. 
(6th ed.) 261. Shumway vy. Stillman, 4 Cow. 292. It was 
distinctly and emphatically declared by Marshall C. J. in the 
case of Hampton v. McConnell, 3 Wheat. 234, that the judg- 
ment of a State Court is to have the same credit, validity, and 
effect in every other court in the United States which it has in 
the State where it is pronounced; and that whatever pleas 
would be good in a suit there in such State, and none others, 
could be pleaded in the courts in any other of the United 
States. 

In this State it has been determined, both in reference to 
judgments rendered here, and those rendered in the courts of 
other States, where the law and course of proceedings were, as 
it appears to have been assumed, the same as in our own, that 
a discharge in insolvency procured subsequently to the rendition 
of a judgment upon a cause of action which accrued prior to 
to the petition of the debtor, for the benefit of the statute, can- 
not be pleaded in bar to an action upon such judgment. Sampson 
v. Clark, 2 Cush. 173 ; Woodbury v. Perkins, 6 Cush. 86 ; Faxon 
v. Barter, 11 Cush. 35. But these decisions are not applicable 
to, and therefore cannot control the present case, because the 
validity, force and effect of the judgment declared on, and the 
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defence which may be made to it, do not at all, as has already 
been shown, depend upon the law of this Commonwealth, but 
upon that of the State of New York, where it was rendered, and 
where the law and the course of proceedings are essentially differ- 
ent from ourown. If anaction for the recovery of adebt due is 
pending in our courts when the debtor becomes insolvent, and his 
estate is duly transferred to assignees, it is in accordance with 
the uniform and settled practice of the courts ordered on motion 
of the defendant to be continued, that he may have opportunity 
to obtain and plead his discharge. But this practice has not 
been established or directly authorized by the provisions of any 
statute, or even by any positive and final decision of the court 
of last resort, but has been acquiesced in as a reasonable rule, 
which in its operations could hardly fail to afford a lequate pro- 
tection to the rights of all parties. No such rule appears to 
have prevailed in the State of New York. An action pending 
in their courts is not hindered or delayed in its progress to final 
judgment by the institution or pursuit of proceedings in insol- 
vency or bankruptcy, and consequently those proceedings can 
in no way be availed of by the debtor to his advantage, unless 
his discharge is obtained in season to be pleaded in bar, or to 
be allowed, whenever it may be obtained, to be pleaded in bar 
to an action on the judgment rendered in the original suit. 
And as this course of proceeding might otherwise often deprive 
the debtor of the benefit intended to be secured to him upon 
his becoming insolvent, or seeking the relief assured to him by 
the provisions in the statute, it very naturally, if it ought not 
rather to be said necessarily, led the courts to the conclusion 
that the discharge, whenever obtained, is a perfect protection to 
him against any debt which existed when the proceedings in in- 
solvency were commenced, although it may have been cor-verted 
by a subsequent judgment into another and new form. And 
accordingly there have been repeated decisions in the highest 
tribunals, and finally in the court of the last resort, to that 
effect ; and the difficulty arising from the technical merger of 
the debt in the judgment, often urged by parties and occasionally 
considered by some judges as an objection of paramount impor- 
tance, has been held insufficient to prevent the discharge, when 
later in date, from operating as a bar to an action on such judg- 
ment. In Johnson v. Fitzhugh, 3 Barb. Ch. 360, it was stated 
by the Chancellor as the undoubted law of the State, that when 
a decree in chancery is actually made before the discharge of 
the defendant under the bankrupt act, from the payment of a 
debt which was contracted before the proceedings in bankruptcy 
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were instituted, such debt may be proved under the proceedings 
in bankruptey. And the discharge of the defendant is a com- 
plete and perfect bar to any suit or proceeding upon the decree 
to charge him personally with the debt. The same doctrine has 
been distinctly asserted in the highest courts of law, and approved 
and sanctioned by their decisions. It was so determined by the 
Supreme Court in the case of Dresser vy. Brooks, 3 Barb. 429, 
and of Foxy. Woodruff, 9 Barb. 498; and lastly, it was fully 
maintained and established in a case heard and determined hy 
the Court of Appeals. Clark v. Rowling, 3 Cow. 216. In 
that case it appeared that the plaintiff, in 1842, commenced a 
suit against the defendants upon notes made by them in 1840, 
and that he recovered judgment against them on the 13th of 
May, 1843. In the mean time the defendants, on the 29th of 
Dec. 1842, presented to the proper court their petition in bank- 
ruptcy, and on the 10th of July next, subsequently to the ren- 
dition of said judgment, obtained their discharge. And it was 
determined that the plaintitis’ demand, consisting of the notes 
declared on, was merged in the judgment, but not in so com- 
plete a sense as to prevent the Court from looking behind it to 
see upon what it was founded, for the purpose of protecting the 
equitable rights connected with the orignal relation of the par- 
ties, that a discharge in bankruptcy operated upon the judgment 
obtained against the defendant intermediate between the com- 
mencement of the proceedings and the granting of the discharge, 
because the judgment was founded on a debt existing at the 
time when these preceedings were commenced ; and dwrefere 
that his discharge might be pleaded in bar, and was a good 
defence to the suit brought by the creditors for the purpose of 
enforcing the judgment. 

These decisions, published in authorized reports, show what 
the law of the State of New York upon this subject is, and 
must be considered conclusive in relation to it. In its applica- 
tion to the facts proved and offered to be proved in the present 
case, no doubt can remain as to the decision which must be 

made upon the question before us. As the discharge of the 
defendants might have been pleaded in bar to an action upon 
the judgment in the State of New York, and would there con- 
stitute a good and complete defence to it, they have the same 
right to plead it in defence of a like suit depending in our courts ; 
and it will there have the same force, validity and effect to which 
it would then have been entitled. 


Exceptions sustained. 













































ee ee wv, 
el et ss 


Recent American Decisions. 161 


Court of Appeals, New York. 


Tue MetTropouiraAN BANK ET AL. vt. THE SUPERINTENDENT 
OF THE BANK DEPARTMENT. 


Lewis H. Meyer v. JAMeEs J. ROOSEVELT. 


The Act of Congress of Feb. 25, 1852, authorizing the issue of legal tender 
notes, is constitutional. 


In these cases Wright, Davies, Emott, Baleom and Marvin 
JJ., gave separate written opinions, sustaining the judgment of 
the court below in the first of these cases, and reversing the 
judgment given below in the second. 

RosEKR: Ans J. did not deliver a written opinion, but con- 
curred in the above conclusion, on the ground that the principle 
involved in the case had been determined in favor of the plain- 
- by the Supreme Court of the United States, in WeCulloch 

» The State of Maryland (4 Wheaton, 316) and the late case 
of The People, on the Relation of The Bank of Commerce, v. the 
Commissioners of Taxes of the City of New York, in which case 
the opinion of the court was delivered by Mr. Justice Nelson. 

Dento C. J. delivered a dissenting opinion, in which he 
said, in substance, that he greatly regretted he could not come 
to a different conclusion, on account ‘of the deleterious effect a 
decision in accordance with his views would have upon the 
country. 

SELDEN J. concurred in the views of the chief judge. 

Wrienr J.—These cases involve the consideration and deci- 
sion of a single question ; but one, perhaps, of more importance 
in its effect and influence on public and private interests, than 
any ever before discussed in the courts of the State. Although 
not the ultimate tribunal on which the duty of deciding it is de- 
volved, it is not the less our duty to examine and consider it 
with a deep sense of the responsibility involved in its decision. 

The Congress of the United States, on the 25th February, 
1862, passed an act, entitled, ‘* An act to authorize the issue 
of United States notes, and for the redemption and funding 
thereof, and for funding the floating debt of the United States.” 
U.S. Stat. at Large, chap. 32. The act authorized the See- 
retary of the Treasury to issue, on the credit of the United 
States, one hundred and fifty millions of dollars of United 
States notes, not bearing interest, payable to bearer at the 
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Treasury of the United States, and of such denominations as he 
might deem expedient, not less than five dollars each. It was 
provided that the notes ‘* shall be receivable in payment of all 
taxes, internal duties, excises, debts and demands of every 
kind ‘deo to the United States, except duties on imports, 
and of all claims and demands against the United States, of 
every kind whatsoev er, except for interest upon bonds and notes, 
which shall be paid i in coin, and shall also be lawful money and 
a legal tender in payment of all debts, public and private, 
within the United States, except duties on imports and interest 
as aforesaid.” The act contained further provision for the 
funding of the treasury notes and the floating debt of the United 
States by the issue of coupon bonds or registered bonds to the 
amount of $500,000,000, redeemable at the pleasure of the 
United States after five years, and payable twenty years from 
date, and bearing interest at the rate of six per centum per 
annum, payable semi-annually. It is thus seen that the quality 
of money was imparted to the treasury notes authorized to be 
issued, and they were made a legal tender in payment of all 
debts, public and private, withia the United States, except 
for duties on imports and interest on United States bonds 
and notes. 

In the first of the above entitled cases the plaintiffs, that are 
associations organized under the general banking law of the 
State, severally refused, on demand of the holder thereof, 
redeem one of their circulating notes of the denomination of ten 
dollars, in gold or silver coin of the United States, but each 
tendered to such holders a treasury note of the denomination of 
ten dollars, issued under the authority of the act of February 25, 
1862, as and for a legal redemption and payment of the cireu- 
lating notes respectively issued by them. The bank notes were 
protested for non-payment in gold or silver coin, and the notes 
and protest thereof filed in the office of the Superintendent of 
the Banking Department, who gave notice to the banks to pay 
the same. The general banking law makes it the duty of the 
Superintendent, in case of a default of the banks to redeem 
their circulating notes in lawful money of the United States, to 
sell the stocks or trust funds in his hands belonging to the 
banks for their redemption. Apprehending that the ‘Superin- 
tendent would take such proceeding, on the ground that the 
plaintiffs had failed, upon lawful demand, to redeem their circu- 
lating notes in the lawful money of the United States, the 
Banks and the Superintendent, upon a case agreed on, submit 
to the court the questions, Whether the act of Congress, ap- 
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roved February 25, 1862, is constitutional and valid? and, 
also, Whether refusal of the plaintiffs to redeem their notes on 
demand, in the gold or silver coin of the United States, and 
their offer to redeem their notes in the notes of equal denomina- 
tions, issued, as aforesaid, by authority of Congress, was a 


failure or refusal to redeem their notes in the lawful money of 


the United States? Imf the court was of the opinion that the act 
was constitutional, and that the plaintiffs offered to redeem their 
notes in the lawful money of the United States, then judgment 
was to be entered restraining the Superintendent from taking 
any steps towards redeeming any of the notes of the plaintifts in 
cases where they have offered to redeem in the legal tender 
notes of the United States. But if the court should be of the 
opinion that the act is unconstitutional, and that a refusal to re- 
deem in the gold or silver coin of the United States is a refusal 
to redeem in “the lawful money of the United States, then judg- 
ment was to be entered dismissing the complaint. 

The second case was also submitted. The facts were these: 
In August, 1854, the defendant loaned to Samuel Bowen the 
sum of $8000, and Bowen executed and delivered to him his 
bond conditioned for the payment thereof, with interest half- 
yearly, on the 23d of August, 1857. As a further security, 
Bowen executed a mortgage on certain real estate in Richmond 
county. On making the loan to Bowen, the defendant gave 
him his check for $8000 on the Chemical Bank, in the City of 
New York, payable in gold at the option of Bowen. The 
plaintiff in May, 1861, became the owner in fee of the mort- 
gaged premises, and assumed the payment of the mortgage. In 
June, 1862, being desirous of paying and discharging the 
mortgage, he tendered to the defendant the sum of $8170, 
being the amount of principal and interest, in notes of the 
United States, issued under the act of February 25th, 1862. 
The defendant refused the same as legal tender, and claimed 
that the repayment should be made in ‘gold coin of the United 
States, as being the money in which the loan was made. It 
was then agreed that the defendant should receive the said sum 
of $8170 in United States notes, conditionally, and the question 
be submitted to a court having jurisdiction whether they are or 
were a legal tender in payment of the mortgage debt and in- 
terest. Ifthe court should decide that they were a legal tender 
in payment and discharge of the bond and mortgage, then the 
defendant was to deliver up the mortgage and discharge the 
same of record ; but if the court should decide that the treasury 
notes were not a legal tender in payment of the mortgage debt, 
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then the plaintiff was to pay to the defendant the further sum 
of $321.78, being the difference between the market value of 
the notes and cold coin of the United States on the 11th of 
June, 1862. U pon these facts the single question submitted 
was: Were the notes of the United States a legal tender on the 
part of the plaintiff? 

There are minor questions in each case; but the paramount 
one, common to and decisive of both cases, is the power of the 
Congress of the United States to enact the law of the 25th 
February, 1562. That act declared in terms that the notes 
issued should be lawful money and a legal tender in payment of 
all debts, public and private, except duties on imports, and in- 
terest on United States securities. If Congress could authorize 
the issue of the notes, with the properties imparted to them by 
the law, it conclusiv ely determined the cases against the defen- 
dants. The obligation of the banks was to redeem their cireu- 
lating notes in “the lawful money of the United States,” and 
if the United States notes were such lawful money, and a legal 
tender in payment and discharge of the mortgagee’s debt, in 
the second case the mortagee was not entitled to recover the 
difference between the market value of the notes and gold 
coin. 

The government of the United States, as it need hardly again 
be repeated, is one of enumerated powers. Its powers are 
also limited, but within their scope and its sphere of action it is 
supreme. Emanating from the people, all the powers granted 
are to be exercised directly upon them, and no State, as such, 
can control its operations. The government was, also, meant 
to be perpetual, and the powers with which it was a tluaaael were 
admirably fitted to maintain, preserve and defend the national 
existence. All the attributes of sovereignty to be exercised by 
a nation, in peace or in war, for insuring domestic tranquillity, 
providing for the common defence, promoting the general wel- 
fare and securing the blessings of liberty, forever, were expressly 
or impliedly granted in the great ordinance of government. 
Manifestly, the framers of the constitution, and the people who 
adopted it, did not put forth the instrument, in the language of 
Chief Justice Marshall, as a ‘* splendid bauble,” but as a 
governmental creation, efficiently endowed with all the powers 
and capacities to effect the ends and purposes of its being. In 
a general sense, the government, thus created, does not possess 
an omnipotence equal to that of the Parliament of Great 
Britain ; but in respect of all the subjects of legislation, specifi- 
cally enumerated and necessarily implied (where there is no ex- 
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press prohibition or restriction upon its exercise), complete 
sovereign legislative power was designed to be, and is conferred 
upon Congress; and that body, I think, possesses an omnipo- 
tence in these things equal to that possessed by the British Par- 
liament or any other supreme legislative body. The powers 
expressly conferred in order to constitute and perpetuate the 
nation, are unlimited in every particular. 

Amongst the specified powers are these: Ist. To lay and 
collect taxes, duties, imposts and excises to pay the debts and 
provide for the common defence and general welfare of the 
United States: 2d. To borrow money on the credit of the 
United States ; 3d. To regulate commerce with foreign nations, 
and among the several States; 4th. To coin money, regulate 
the value thereof, and of foreign coin; 5th. To provide for the 
punishment of counterfeiting the securities and the current coin 
of the United States; 6th. To declare war: 7th. To raise and 
support «armies; Sth. To provide and maintain a navy; 9th. 
To suppress insurrections and repel invasions. ‘These are sub- 
stantive powers; and if the constitution were silent on the sub- 
ject, the power of Congress to carry them into execution would 
be necessarily implied. When the power is given, in general 
terms, to lay and collect taxes, to borrow money, to regulate 
commerce, coin money, and regulate the value thereof, and to 
support and maintain armies and navies, it involves the inci- 
dental legislative power of adopting and selecting the means 
and measures to carry into execution the specific power. But 
the instrument itself removes all doubt on the subject. Follow- 
ing an enumeration of the substantive powers, is an express 
grant of authority to make all laws which shall be necessary 
and proper for carrying the enumerated powers into execution. 
U.S. Const. Art. 1, § 8. The specific power is conferred, and 
the mode of executing or giving effect to it intrusted to Con- 
gress. The measure of the legislative authority is not restricted 
to an enactment indispensably requisite to carrying the specified 
power into execution, but extends to things that conduce to its 
exercise. Congress possesses the choice of means of legislation, 
and may use any means which are, in fact, conducive to the 
exercise of ‘the power granted. If the means are appropriate 
and adapted to the end, and are not repugnant to the constitu- 
tion itself, they are not invalid. The question whether a thing 
is necessary and proper under a specific power, or whether it is 
necessary and proper to execute a specific power, in respect of 
which there may be a choice of modes and means, in a particular 
manner, is primarily to be determined by Congress. Possess- 
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ing an uncontrolled right of selection, and the presumption 
being that the selection will be made in good faith and with 
reference to the public exigencies, and not for purposes of usur- 
pation, the exercise of the legislative judgment will not be in. 
terfered with, unless it is plain and clear that the means chosen 
are prohibited, or do not consist with the letter and spirit of the 
constitution. Whether the means are appropriate or adapted to 
the end is a fact, and if it be an appropriate measure, not pro- 
hibited, the degree of its necessity is a question of legislative 
discretion, not of judicial cognizance. It is not for the judiciary 
to determine whether a law of C ongress has a direct relation as 
a means to the execution of an enumerated power. If, in any 
sense, or in any degree, the means employed are appropriate or 
conclusive to the exercise of the power—if there be any possible 
relation of the means to the end—the judiciary is limited to the 
inquiry whether the use of such means is repugnant to any pro- 
visions of the constitution itself. The judicial department of 
the government cannot declare that, because, to the judicial 
mind, Congress, in the execution of a specified power, seems 
to have employed means not having a direct, but a circuitous, 
remote and indirect relation to the end of such power, its act is 
constitutionally invalid. These are the views, in substance, of 
the Federal judiciary. In the case of the United States vy. 
Fisher, 2 Cranch. 358, a law of Congress gave to certain debts 
due to the United States, the preference over all other debts, 
whether due to the States or individuals. It was claimed that 
the law was unconstitutional ; that the authority to pass it was 
not expressly given to Congress by the constitution; that it 
ras not incidental, and that there was a seeming injustice in 
giving the preference as against the States, and indiv iduals in 
the States. The same argument was substantially urged, as in 
one of the present cases, that the effect of the law was to im- 
pair the obligation of contracts. But Chief Justice Marshall 
said: ** Congress must possess the choice of means, and must 
be empowered to use any means which are in fact conducive to 
the exercise of a power granted by the constitution. The 
government is to pay the “debts of the Union, and must be 
authorized to use the means which appear to itself most eligible 
to effect that object.” It would be difficult to show how an 
act giving a preference to certain United States debts, rove 
other debts due to States or individuals, bears a direct relation 
as a means to the execution of the power to pay the debts of 
the Union. The fact is apparent that it was using means to 
enable Congress to exercise the power of paying the debts of 
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the nation; but there was no direct, obvious relation of the 
means to the object to be accomplished. Indirectly, the act 
conduced to the execution of the power. In McCullough vy. the 
State of Maryland, 4 Wheat. 316, it was held that an act incor- 
porating a bank was a law made in pursuance to the Constitu- 
tion. It was not within any of the enumerated powers. 
There was no direct relation as of means to an end in the ecre- 
ation of a bank and paying the debts of the government. 
Creating a corporation put nothing into the treasury. It was 
no exercise of the taxing power; nor was the government, in 
any degree, enabled thereby to pay the public debt. All that 
can be said is, that it furnished the government with a con- 
venient, and, as Congress adjudged, an appropriate instrument, 
to be used by its executive officers in the collection and disburse- 
ment of the public revenues. The creation of a bank was the 
use of means that were, in a constitutional sense, ‘ necessary 
and proper,” not because a bank stood in the direct relation of 
means to the ends of collecting the revenue, and paying the 
public debts ; but because it was an appropriate instrument, in 
the judgment of Congress, capable of being advantageously em- 
ployed in the exercise of those constitutional powers. It was 
in the sense of an executive agent of the government, that the 
bank, as a means, conduced to an effectual execution of the 
power of collecting the revenues, and paying the debts of the 
nation. In the case of The People ex rel. the Bank of Commerce 
v. The Commissioners of Taxes,‘ the Supreme Court of the 
United States, at its recent term, held a law of Congress valid 
which exempted the securities of the United States from tax- 
ation under State authority. Such a law could only have been 
adjudged necessary and proper in the execution of the specific 
power to borrow money on the national credit. ‘There was no 
direct relation as means between exempting United States secu- 
ritics from State taxation, and borrowing money on the credit 
of the United States. But there is no difficulty in perceiving 
how such an exemption would conduce, indirectly, to an 
effectual execution of the power. The government goes into 
the market to borrow money to meet the public exigencies, and 
tenders securities exempt from State taxation. Can there be 
any doubt that such exemption strengthens the public credit, 
and imparts an increased value to the security? A bond or 
note of the government is certainly more valuable, and sold in 
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the market, would put more money in the national treasury, if 
exempted from State taxation, than if subject to the taxing 
power of the States. Thus the exemption, as a means, indi- 
rectly conduces to an effectual execution of the borrowing 
power. 

In United States y. Marygold, 9 How. 560, the only ques- 
tion involved was, whether Congress could pass a law making 
it criminal to import spurious coin. The Court held that the 
power existed, and that it was derived from the power to coin 
money and regulate its value. No argument can be adduced 
to show that punishing the importation of spurious coin is a 
means having a direct relation to the end of ‘* coining money 
and regulating its value.” 

In executing, therefore, the powers specifically conferred, the 
government may use all appropriate means that directly or in- 
directly conduce to their effectual exercise, unless such means 
are forbidden by the Constitution itself. It can make no differ- 
ence, even, if the indirect effect of the means employed to 
carry into execution a specific power be to impair the obligation 
of private contracts. Guided by these rules, the act in ques- 
tion is to be considered and construed. 

We are not to close our eyes to the fact that when the law 
now alleged, in some of its particulars, to be unconstitutional, 
was passed, a rebellion and civil war existed, of such propor- 
tions and magnitude as to threaten the destruction of the 
national government. ‘The exigency demanded the prompt 
and efficient exercise of all the important and vital functions ot 
that government in maintaining and preserving it. Armies 
were to be raised and supported, and navies equipped. It was 
not only within the express power, but the duty of Congress 
to provide the ways and means for suppressing the widely- 
extended insurrection ; and that body would have been recreant 
to the important trusts confided to it, had it failed to employ 
all constitutional measures in the attainment of the end. But 
money was required to raise and support armies, maintain 
navies, and provide the munitions of war. The money in the 
treasury, and the ordinary revenues of the government, were 
utterly inadequate. The imminent nature of the crisis rendered 
a resort to direct taxation to supply the necessary resources 
impracticable. The only recourse left was to resort to the 
borrowing power. Money was to be obtained to meet the 
wants of the government, if at all, on its credit; and to this 
power, in the emergency, Congress resorted. It is conceded 


that Congress had a perfect right to authorize the issue of 
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Treasury notes, as a mode of borrowing money, and that, 
indeed, all the provisions of the law of Febru: ary, 1362, are 
admitted to be constitutional except the clause imparting to the 
notes the quality of money and making them a legal “tender. 
And why not this, if. it would aid or conduce to the effectual 
exercise of the constitutional powers to borrow money, collect 
the internal revenue or pay the public debts, and as a means is 
not prohibited. The government must raise money by borrow- 
ing. It requires no argument to prove that any means that 
strengthen the national credit and inspire public confidence in 
its securities, will enable it to borrow more readily and on more 
advantageous terms; and if so, the government may use them 
in effecting the object. It may borrow on its bonds or notes, 
bearing interest and payable at a future period: and I know 
nothing to hinder its borrowing on notes payable on demand, 

without interest, and with the qualities of a circulating mediom 
attached to them. Pursuing the first mode, the government is 
driven to dispose of its securities in the market, at rates 
corresponding with the confidence, at a particular juncture, felt 
in its credit by capitalists. In the latter way, it is emphatically 
a popular loan—the whole public are lenders. The individual 
who holds a legal tender note is in ettect a lender to the govern- 
ment to its amount, whilst an additional value is imparted to it 
as a security, from the fact that it is endowed with the properties 
of money. In either mode of borrowing it is essential to the 
effectual execution of the power that the security should be 
made ample; and if by endowing the treasury note with the 
function of money that “end is attained, it is a means that may 
be resorted to by the government. It cannot be that in carry- 
ing into execution the power to borrow money on the credit of 
the government, means not forbidden by some provision of the 
constitution, which elevate its credit, preserve confidence in its 
securities, and make them equivalent to and perform the function 
of money in effecting exchanges of property, are not within the 
measure of the legislative authority of Congress. It follows, 
as an inexorable result, that the higher the confidence in the 
public credit, and the more valuable. government securities are 
made, the more promptly and effectually may the borrowing 
power be exerted. If, as a means of borrowing, notes are 
issued with qualities to serve the purposes of a currency, and 
fundable at the pleasure of the holder, in my opinion it is 
nothing more than the government may do in the exercise of 
the power. Again, t take the power of internal taxation. This 
embraces the right of levy and collection. As a means for 
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collecting the internal revenue, is it not competent to attach to 
a note of the government the characteristic of money? It is 
an instrument which the government sees fit to use in the direct 
execution of a conceded constitutional power. It cannot be 
any objection that in collecting the public revenue, Congress 
deems the use of a legal tender note the most eligible mode of 
accomplishing the object. So, also take the power to pay the 
public debts. May not the government use a Treasury Note, 
as money, in paying the debts of the nation, and if so, can 
there be any real objection to Congress declaring such purpose ? 
It is conceded, that the government may pay its debts in what 
is denominated a paper currency—the million of soldiers and 
sailors in its service may be paid in legal tender notes without 
violating the constitution. Creating such a currency and using 
it, is the use of means to effect the object. 

‘The purposes of the act in question were threefold: First, 
to borrow money; second, to pay the public debts ; and third, 
to collect the internal revenue and other demands of the govern- 
ment. The mode devised for borrowing money was “by the 
issue of Treasury Notes. It is not denied that C ongress 
possessed the power to use Treasury Notes; and I think it was 
empowered to impart to them such properties as would enable 
them to be used most advantageously in executing the borrow- 
ing power. If a note of the government, having the function 
of money, among other characteristics, was an eligible and 
appropriate means for affecting the object, Congress had the 
right to select those means , unless prohibited in the choice of 
them by the constitution. They are not repugnant to the 
constitution, unless, as is contended, that instrument was 
established for the express purpose of creating and maintaining 
an exclusive metallic standard of value; which proposition, in 
my judgment, cannot be successfully maintained. It is no 
objection to the means chosen to execute a constitutional power, 
that private contracts may be indirectly affected or impaired. 
This may be the indirect effect of carrying into execution many 
of the express or implied powers of gov ernment. The embargo 
laws impaired the obligation of numerous private contracts, yet 
these laws were adjudged to be constitutional. The govern- 
ment may debase the coin, and has done it, yet the obligation 
of private contracts would be affected precisely as by attaching 
to a paper currency the quality of money, and subjecting it to 
the fluctuations of the market. As parcel, therefore, of the 
means that might be constitutionally used in executing the 
power to borrow, was a note of the government, clothed with 
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the capacity to circulate, and having the functions of money. 
It is not denied that Congress may create and use such an in- 
strument without the money and legal tender clause as to pri- 
vate debts, in the exercise of the borrowi ing power, or the power 
of pay aying the public debts, or of collecting the internal revenue. 
If it is constitutionally fit and proper in the exercise of those 
powers to impart to the Treasury notes the quality of money for 
any purpose, it is no objection that they are constituted a me- 
dium in which private debts may be paid. The question is 
whether they may be lawfully made money at all. If Congress 
can clothe them with the attributes of money, and, as such, use 
them in payment and discharge of debts due from and to the 
government, there is no valid reason why they may not be made 
to have the same operation in respect to private debts. Indi- 
viduals are always parties on one side or the other in transac- 
tions with the government; and the idea that it is an invasion 
of private rights even to be compelled in private money 
transactions to use the same currency, having the same standard 
of value as that used in transactions between the government 
and individuals, rests on no just or sensible foundation. It is 
not true, however, that the direct result of the legal tender 
clause as to private debts, is to compel the creditor to surrender 
a portion of his debt to the man who owes it. This effect is 
only worked out by assuming that the creditor is entitled to 
have his debt paid i in gold or silver coin, and that whatever may 
be the difference in value i in the market between coin and leg: al 
tender notes, is so much surrendered to the debtor. But his 
right is to have his debt paid in lawful money, whether it be 
coin or paper, and what he loses or gains cannot be estimated 
by the market fluctuations in value of the medium. A Treasury 
Note of the denomination of ten dollars is legally as valuable for 
the purposes of money as a coined eagle. The value of each is 
fixed at ten dollars money of account. Ifa gold eagle be worth 
more in the market than a ten dollar legal tender note, it is be- 
cause it is wanted to pay duties and settle balances abroad. 
Indeed, what is called a demand note of the government receiv- 
able for duties, has a value in the market about equal to gold 
or silver coin. The market value of gold and demand notes is, 
therefore, regulated by the demand and supply. This demand 
for gold may be for legitimate purposes, as suggested, and it 
may he for speculative or illegitimate purposes ; and, unfortu- 
nately, at the present time, most of the difference in value of 
gold coin and legal tender notes is the result of a species of 
gambling in the metallic medium of circulation, as private or 
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public stocks are gambled with. It cannot be said that a 
measure of value thus effected by extraneous causes, fluctuating 
in its character, which may be more to-day and less to-morrow, 
can be any just criterion of what a creditor loses or gains. <Ap- 
plying the test to-day to the private creditor’s contract, he may 
lose: to-morrow the market difference in value between gold 
and legal tender notes may be nothing, so that whether he is 
compelled to surrender anything by the legal tender provision 
depends upon circumstances fluctuating i in their nature and ex- 
trinsic to the action of the government or the creditor. But that 
the creditor releases any thing i is more ideal than actual. Take 
the case of the defendant in one of the present cases. What of 

value does he, in fact, release by the operations of the legal 
tender provision? He did not lend gold, nor was the debtor's 
contract to repay in this specific article. He drew his check for 
$8000, and the bank transferred so much of his credit to the 
borrower. The debtor received $8000, but not in gold. The 
medium of dealing between the parties was a bill of credit. 
But, now, the creditor claims that he is entitled to be paid so 
many dollars in gold, stamped and valued by the United ec 
Mint, because when the transaction was had such coinage wa 
the only lawful money, and a legal tender. Not getting it, ‘ose 
ever, how can it be said that he has actually released value to 
his debtor? He receives for his debt as many dollars in money 
by being paid in treasury notes as if paid in gold eagles. One 
description of money satisfies the contract equally with the other. 
Indeed, the paper money discharges the debt by the currency in 
which it was created. If the creditor surrenders value at all to 
the debtor, it is because he may dispose of coin in the market at 
a higher rate than he can a Treasury Note, and the former is 
more valuable as a medium of exch: ange in the commercial 
world than the latter. In this way, and in no other, can the 
proposition that the operation of the legal tender provision is to 
transfer a part of the creditor’s property to another, be worked 
out. It might better be characterized as an attempt to extort 
from the debtor more than the law justifies or requires. 

I am of the opinion, therefore, that the selection by Congress 
of the legal tender note as a means of carrying into execution 
the borrow! ing power, the power of collecting the internal 
revenue, and paying the debts of the nation, was within the 
measure of its legislative authority under the Constitution. As 
means, it was not forbidden by that instrument. There is 
nothing in it expressly prohibiting Congress from creating and 
using a paper currency in the exercise of its specific constitu- 
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tional powers, and this is admitted. But it is said that the 
Constitution was established for the express purpose of creating 
and maintaining a metallic standard of commercial and mone- 
tary values, and hence the making Treasury Notes money and 
a legal tender is the exercise of a power repugnant to the spirit 
of the instrument. There is nothing in the letter of the Con- 
stitution indicative of a design of its ‘framers or the people that 
the government should be exclusiv ely a metallie currency goy- 
ernment. It is true that one of the express powers conferred 
by Congress was that of coining money and regulating the 
value thereof, and of foreign coin; but the grant of this power 
does not show that ours was intended to be an exclusively 
metallic money government. Full effect may be given to the 
coining money clause, without imparting to the great and saga- 
cious men who framed the instrument any such visionary idea. 
The same duty and trust in respect to this power was imposed 
on Congress as in respect to all others of the enumerated powers 
in the Constitution. It would be going a great way to argue 
from the fact that the power to emit ‘*‘ bills of credit” was pro- 
posed to be given to Congress on the first draft of the Consti- 
tution, and was subsequently stricken out; that the purpose of 
inserting the coinage clause was to impose on the government 
a special trust to create and maintain a national metallic cur- 
rency, to the exclusion of any other. But the fact has no 
significance for any purpose. In the first draft of the Consti- 
tution, one of the clauses, in enumerating the powers of 
Congress, read: ** To borrow money and emit bills of credit.” 
In the progress of the deliberations of the convention, the 
words, ** and emit bills of credit,” were stricken out: but as 
the instrument was finally adopted, the clause read: ‘* 'To bor- 
row money on the credit of the United States.” It is claimed 
that by striking out the words, ‘* and emit bills of credit,” the 
convention evinced the intention that Congress should not pos- 
sess the power of creating or issuing a paper currency, or 
passing laws making anything but gold or silver a legal tender 
in the payment of debts. ‘The question is, not what the mem- 
bers of the convention intended, but what was the intention of 
the people who adopted the Constitution ; and this can only be 
determined from the instrument itself. There is nothing in the 
Constitution expressly prohibiting Congress from passing laws 
providing for issuing the notes of the government to be used as 
currency, and making them a legal tender, though the passing 
of laws making anything but gold and silver a legal tender in 
payment for debts, was expressly prohibited to the States. 
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This latter prohibition is significant, as showing that the subject 
of tender was not overlooked by the convention or the people, 
and that having it in mind, any restrictions upon the legislative 
power of the federal government were omitted. 

My conclusions are, that the act of Congress, approved on 
the 25th February, 1862, is not in any of its features uncon- 
stitutional. The clause objected to, which makes the notes 
issued by the government lawful money, and a legal tender in 
payment of public and private debts, was not outside of the 
measure of the authority g given to Congress in the execution of 
its powers. In carrying into execution the power to borrow 
money on the public credit (if in the execution of no other 
specified power), it was fully justified as a means. There is 
no prohibition of the use of such means in the Constitution ; 
and Congress, in executing the great governmental powers 
conferred by that instrument, may use any modes or means, 
not prohibited, most fit and appropriate in its judgment, whether 
directly or indirectly conducive to the attainment of the end of 
the power. That the public exigencies required a resort to the 
particular means complained of, is most manifest, though that 
was a question to be determined by Congress. We cannot, 
however, shut our eyes to the magnitude of the necessity. If 
the Constitution and the national life were to be preserved, 
more money was required than had ever been coined at the 
national mint from the precious metals ; and when the act was 
passed, four times greater in amount than there was gold and 
silver in the whole country. This money must be borrowed, 
and mainly from our own people. We have been admonished 
of the frightful consequences in the future, to result from an 
irredeemable paper currency, based on the credit of the nation ; 
but if all the evils so strongly pictured, and which are mainly 
figments of the imagination, were to occur, how insignificant in 
comparison with’ a destruction of the government. If this 
magnificent governmental structure of ours falls, it will matter 
little that in the effort to save it, disorder and ruin were brought 
on the commercial and monetary interests of the country. 

I am in favor of affirming the judgment of the Supreme 
Court in the first of the above entitled cases, and reversing it 
in the latter. 
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SECESSION AND SLAVERY; oR, THE 
Errect or SECESSION ON THE RE- 
LATION OF THE Untrep STATES 
TO THE SECEDED STATES, AND TO 
SLAVERY THEREIN, CONSIDERED AS 
A QUESTION OF CONSTITUTIONAL 
LAW, CHIEFLY UNDER THE AU- 
THORITY OF DECISIONS OF THE Su- 
PREME CourRT; EMBRACING ALSO 
A REVIEW OF THE PRESIDENT’S 
PLAN or Reconstruction. By 
JoeEL Prentiss Bisiop, Author of 
Commentaries on the Law of Mar- 
riage and Divorce, Commentaries 
on the Criminal Law, ete. Boston: 
A. Williams & Co. 1864. 


In this pamphlet, of one hundred 
and twelve pages, embracing six chap- 
ters, a postscript and an introductory 
note, the distinguished Commeutator 
treats of the status, present and pro- 
spective, of the seceded States of the 
United States. The author asks in 
his introductory note whether the 
people “ will hear a voice which speaks 
the language of the law, and not the 
language of the politician.” Seven 
cases are referred to, two of which are 
cited to the same point, and all the 
strictly legal arguments might have 
been readily stated in as many pages. 
In view of this, it seems very probable 
that people will not “hear a voice” 
so muffled. They will certainly find 
it difficult to separate the language of 
the law from the language of the rheto- 
rician, 

It is intimated in the preface that a 
previous effort of the same character 
has not been popularly received. There 


is great reason to fear that a similar 
fate awaits the present one. Although 
the points presented are quite ingeni- 
ously argued, we cannot believe that 
the pamphlet will add to the author's 
established reputation with the profes- 
sion, or become a text-book with the 
people. 


An ADDRESS DELIVERED AT THE CEL- 
EBRATION BY THE New York HiIs- 
TORICAL Society, MAy 20, 1863, 
oF THE Two Hunpreptu BIRTH- 
pay OF Mr. WILLIAM BRADFORD, 
WHO INTRODUCED THE ART OF 
PRINTING INTO THE M.ppLe CoLo- 
Nies OF British America. By 
JoHN WILLIAM WALLACE, of Phil- 
adelphia. Albany, N. Y.: J. Mun- 
sell, 1863. Svo. pp. 114. 


This is the production of a scholar 
thoroughly imbued with the perfume 
of letters,—of an orator eloquent and 
finished. The mechanical execution 
is faultless. It is brought out in the 
superb typography of Munsell’s Press, 
the issues of which “have till lately 
been as well known, perhaps, to the 
elegant few as to the less discriminating 
many.” The casket is worthy of the 
gem. Wecannot give it higher praise. 
The copy before us contains fae similes 
of Bradford’s written and printed Pro- 
posals to print the Bible. 

In 1692 Bradford was tried before 
two Quaker judges for printing an ob- 
noxious pamphlet. “He asserted,” 
says Mr. Wallace, “with a precision 
not since surpassed, a principle in the 
law of libel hardly then conceived any- 
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where, but which row protects every 
publication in muci of our Union; a 
principle which Er glish judges, after 
the struggles of the great Whig Chief 
Justice and Chancelior, Lord Camden, 
through his whole career, and of the 
brilliant declaimer, Mr. Erskine, were 
unable to reach ; and which, at a later 
day, became finally established in Eng- 
land only by the enactment of Mr. 
Fox’s Libel Bill in Parliament itself.” 
Mr. Wallace relates an amusing in- 
cident which occurred at the trial. The 
Prosecution wished to prove that Brad- 
ford had printed the pamphlet—a fact 
of whick there was no legal evidence. 
He had taken care that no one should 
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see him print it. Mr. Attorney brought 
in the form, already seized by him, on 
which the pamphlet had been printed, 
The discovery was received with exul- 
tation by the prosecuting party. Brad- 
ford contended rightly that the form 
was no proof agairst him until they 
had shown that he had printed from 
it. Still it was put as proof before the 
jury. Unable, however, to read the 
matter from the typ+s, without looking 
at them closely, the foreman began to 
press the chase along the panel. Of 
a sudden, the quoins got loose, and the 
mass of type fell th: ough, a pile of in- 
decipherable pi! ‘he evidence had 
disappeired by magi: 
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